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IN THE 

United States Const of Appeals 

Fob the District of Columbia Cibouit. 

No. 10,350. 

RADIO STATION WOW, INC., Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

STAR BROADCASTING COMPANY, INC., Intervenor. 

No. 10,359 

RADIO STATION WOW, INC., Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

AppeUee, 

STAR BROADCASTING COMPANY, INC., Intervenor . 

Appeal from an Order of the Federal Communications 

Commission. 
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A Notice of Appeal 

Pursuant to the provisions of § 10(a) and 10(c) of the 
Administrative Procedure Act of 1946, Radio Station 
WOW, Inc. files this, its notice of appeal, from actions of 
the Federal Communications Commission taken by a Mem¬ 
orandum Opinion and Order, June 29, 1949, by which Or¬ 
der the Commission denied a petition of the appellant re¬ 
questing that the Commission issue an order to The Star 
Broadcasting Company, Inc. to show cause why its license 
for the operation of radiobroadcasting station KCSJ 
should not be modified so as to afford protection from inter¬ 
ference to the service of appellant’s radiobroadcasting sta¬ 
tion WOW and by which Order the Commission further 
denied the petition of the appellant that the Commission 
designate for hearing the then-pending application of The 
Star Broadcasting Company, Inc. for the renewal of the 
license of KCSJ. The appellant is aggrieved and adversely 
affected by each of these actions and each action is unlaw¬ 
ful and beyond the statutory authority of the Commission 
as more particularly appears below. 

Radio Station WOW, Ino. 


By Paul M. Segal 

Segal, Smith & Hennessey 
816 Connecticut Avenue 
Washington 6, D. C. 

Its Attorneys 

July 15,1949 
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Statement of the Proceedings. 


1. The appellant’s radiobroadcasting station WOW at 
Omaha, Nebraska has been in operation since prior to the 
enactment of the Radio Act of 1927. The station operates 
at the frequency 590 kilocycles and now uses power of 5000 
watts day and night. Because of the favorable propaga¬ 
tion characteristics of the 590-kilocycle frequency, because 
of the extremely efficient installation of the station and be- 
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cause of the favorable characteristics of soil and terrain in 
all directions from Omaha for the conducting of radio-elec¬ 
tric waves, WOW for many years has enjoyed, and until 
the action now complained of, has continued to enjoy, a very 
broad coverage, it being among the leading stations in the 
United States in this respect. By regulation and practice 
of the Commission, WOW, during daytime hours, has at¬ 
tained coverage to its 500 microvolt-per-meter contour and 
has been protected from any interference from other sta¬ 
tions within this contour. Because this frequency used by 
WOW is at the low-frequency end of the radiobroadcast 
range and because of the greater selectivity of receiving 
equipment at such frequency, the service of WOW has been 
singularly free of interference from stations operating at 
the adjacent channels, 580 kilocycles and 600 kilocycles. 

2. On October 8,1945, one The Star Broadcasting Com¬ 
pany, Inc. of Pueblo, Colorado, filed an application dated 
October 1,1945 for authority to use the frequency 590 kilo¬ 
cycles for its radiobroadcasting station KCSJ at Pueblo, 
a distance of 503 miles from Omaha. 

C 3. The foregoing application was of necessity, and 
was in fact by its terms, an application to use the 
590-kilocycle frequency subject to any interference which 
the applicant might receive by reason of the operation of 
WOW, the existing station. 

4. The application of KCSJ represented and warranted 
to the Commission that no interference would be caused to 
WOW by reason of the proposed operation. 

5. The KCSJ application was by the Commission desig¬ 
nated for hearing and a hearing was held beg innin g April 
8, 1946. 

6. At such hearing, expert engineering testimony was 
given on behalf of the applicant that KCSJ would not cause 
any interference to any existing station operating at 590 
kilocycles. 
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7. On June 6, 1946, The Star Broadcasting Company, 
Inc., filed for KCSJ a “Petition for Severance and Imme¬ 
diate Grant”. This petition warranted and alleged that a 
grant of the KCSJ application would not cause objection¬ 
able interference to any existing United States station 
(with a small exception not here relevant). 

8. On October 16,1946 the Commission entered an order 
granting the application of KCSJ upon the condition that 
certain nighttime radiation in the direction of Mexico be 
reduced. 

9. Pursuant to the foregoing grant, there was filed for 
KCSJ an application for modification of its construction 
permit so as to comply with the condition with regard to 
Mexico. In none of the foregoing pleadings was there any 
indication of any possible interference to WOW. 

D 10. The appellant was cognizant of the represen¬ 
tations of KCSJ. The appellant, as well as the Com¬ 
mission, relied upon the representations and warranties of 
KCSJ. 

11. After the completion of the Pueblo station, and after 
operation had been commenced at KCSJ, and after numer¬ 
ous complaints of interference during daytime hours had 
been received by WOW, the appellant caused measure¬ 
ments of electrical field intensity to be made during the 
months of March and April, 1948 to determine whether or 
not the operation of KCSJ was causing objectionable in¬ 
terference during daytime hours within the normally pro¬ 
tected 500 microvolt-per-meter contour of WOW contrary 
to the representations and warranties that had been made 
by KCSJ in its several applications at its public hearing 
and in its petition for grant. 

12. These measurements revealed that the field intensi¬ 
ties being produced by WOW and by KCSJ resulted in ex¬ 
tensive interference within the normally protected service 
area of WOW so as to reduce that service area by 5900 
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square miles wherein resided 69,600 persons, all contrary 
to the representations made by KCSJ upon which WOW 
had relied. 

13. Accordingly, on August 25, 1948, the appellant filed 
a petition that the Commission, pursuant to §312 (b) of the 
Communications Act of 1934, enter its order calling upon 
KCSJ to show cause why its operation should not be modi¬ 
fied so as to eliminate the interference to the established 
and the normally-protected service area of WOW. The 

petition detailed all of the foregoing facts and had 
E attached to it affidavits setting up the measurements 
made on behalf of the appellant and giving a com¬ 
prehensive engineering analysis of the measurements and 
what they developed with regard to the conductivity and 
the attenuation of the terrain involved. The affidavits also 
set up the methods of computing and establishing the in¬ 
terference and showed its extent. 

14. During the pendency of the foregoing petition, the 
Commission announced that an application had been re¬ 
ceived on March 1, 1949 for the renewal of the license of 
KCSJ upon the same terms as those under which KCSJ 
was then operating. 

15. On April 5, 1949 the appellant filed a petition that 
the foregoing application for renewal of license be desig¬ 
nated for hearing. The petition by cross-reference em¬ 
bodied the pending petition of the appellant asking for a 
rule to show cause and restated the appellant’s objections 
to the operation of KCSJ as causing interference to the ap¬ 
pellant’s service contrary to the representations and war¬ 
ranties theretofore made by KCSJ. 

16. On June 30,1949, without any hearing whatever ac¬ 
corded the appellant, the Commission entered its order de¬ 
nying both the appellant’s petitions. The order was based 
in part upon certain findings of fact therein made by the 
Commission to the effect that the appellant was already 
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receiving some interference in portions of the area in ques¬ 
tion by reason of the operation of a Topeka station at 580 
I kilocycles. The appellant was not party to any proceeding 
by means of which such findings were arrived at and is with- 
! out knowledge as to the basis for them. Moreover, the Or¬ 
der of the Co mm ission was further based upon as- 
F sumptions therein stated by which the Commission 
took “the facts as stated by the parties as accurate 
i with the exception of WOW’s claim that except for KCSJ, 
its 0.5 mv/m would be interference free-”. 

17. The Commission’s Order was further based upon the 
contention that the warranties and predictions of KCSJ as 
to interference were based upon certain assumed charac¬ 
teristics of the terrain as to attenuation and conductivity; 
that the appellant was under the burden of disproving these 
assumptions through intervention in the proceedings prior 
to action by the Commission upon the KCSJ application and 
that the failure of the appellant to take actual electrical 
measurements in the field prior to Commission action was 
tantamount to a failure to protect its rights. 

18. As of the time during which the KCSJ application 
was pending, there were pending the following applications 
(in addition to that of KCSJ) for the use of 590 kilocycles: 

Applicant Filing Date Disposition 

KTBC, Austin, Texas July 19, 1945 Granted Oct. 10, 1945 

Nevada Radio & TV Co., Jan. 4,1945 Dismissed Jan. 5, 1946 

Reno 

KFXM, San Bernardino Oct. 5, 1945 Granted Oct. 16, 1946 

WOPI, Bristol, Tenn. July 1, 1946 Dismissed Apr. 14, 1947 

Harold 0. Bishop Feb. 7, 1947 Returned Mar. 10, 1947 

WDLP, Panama City May 24, 1946 Granted Apr. 30, 1947 

WVLK, Versailles, Ky. May 9, 1946 Granted Apr. 30, 1947 

WGBR, Goldsboro, N. C. Aug. 11, 1945 Denied Sept. 5, 1947 

WGTM, Wilson, N. C. Jan. 24, 1945 Granted Sept. 5, 1947 

WFTC, Kinston, N. C. Dec. 22, 1945 Denied Sept. 5, 1947 

WSLS, Roanoke, Va. Feb. 7, 1946 Granted Sept. 5, 1947 

for 610 kc. 

WSUB, Cedar Falls, Utah Feb. 10, 1945 Granted Oct. 16, 1946 

WLVA, Lynchburg, Va. Sept. 5, 1947 Granted Feb. 13, 1948 
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G There were also pending the following applica¬ 

tions for the use of adjacent channel frequencies as 
follows: 

580 KC. 

Applicant 

KALB, Alexandria, La. 

WROW, Albany, N. W. 

K. C. Zion, Roda, Va. 

WLCW 

Patriot Co., Harrisburg 
Foundation Co., 

Wash., D. C. 

Redlands B/cg. Co., 

Redlands, California 
680 KC. 

WPDQ, Jacksonville, Fla. Dec. 7, 1944 Granted Feb. 15, 1946 
KTBB, Tyler, Texas Sept. 30, 1946 Granted Apr. 3, 1947 
WMRY, New Orleans, La. July 17, 1947 Granted May 6, 1948 

The appellant is informed that the general cost of mak¬ 
ing a set of measurements such as those required for its 
petition in the KCSJ matter is approximately $1000. 

Statement of Reasons for the Appeal. 

The actions of the Commission herein complained of are 
arbitrary, capricious and unlawful; they are beyond the 
scope of the authority conferred upon the Commission by 
the Communications Act of 1934; they transgress the rights 
of the appellant accorded by that Act and they violate the 
procedural and substantive requirements of the Act and 
the guarantees of due process of law: 

1. The Commission erred in refusing to hold that the 
appellant was entitled to rely upon the warranties and rep¬ 
resentations made on behalf of KCSJ and in holding that 

as a matter of law, the appellant is required, as to all 
H applications which may conceivably affect it by rea¬ 
son of interference, to make its own independent 
electrical studies to determine whether or not the repre¬ 
sentations of various applicants are true. 

2. The Commission erred as a matter of law in refusing 
to require an applicant for a new service to demonstrate 


Filing Date 

Sept. 26, 1946 
Aug. 14, 1946 
Apr. 1, 1947 
Feb. 8, 1946 
Oct: 2, 1945 
July 2, 1946 


Disposition 

Granted Mar. 12, 1947 
Granted Apr. 30, 1947 
Returned May 5, 1947 
Granted July 17, 1947 
Dismissed Oct. 3, 1947 
Dismissed May 7, 1948 


May 21, 1947 Dismissed Mar. 25, 1947 
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that the establishment of that service would not adversely 
affect existing services. 

3. The Commission’s departure from its usual practice 
of holding an applicant responsible for its representations 
in its application and proof is arbitrary and capricious and 
unwarranted by any fact of record. 

4. The Commission erred in denying the petitions of the 
appellant upon findings of fact not made as a result of open 
public hearing but rather made ex parte. 

5. The Commission erred as a matter of law in denying 
the appellant a hearing with regard to the interference 
caused the service of its station WOW. 

6. The Commission erred as a matter of law in seeking 
to enforce assumed values of conductivity and attenuation 
which are contrary to physical fact in that the Commission 
is without power by regulation, custom or assumption to 
base any decision upon physical facts known not to exist. 
Attenuation and conductivity are qualities of soil, terrain, 
foliage and other facts which the Commission is without 
power to change even by regulation. 

7. The Commission erred in denying the appellant any 
relief and in subjecting the appellant to interference and 
thereby modifying the terms of its license without hear¬ 
ing. 

I 8. The Commission erred in denying the appli¬ 

cant’s petition for a rule to show cause. 

9. The Commission erred in denying the applicant’s peti¬ 
tion that the application of The Star Broadcasting Com¬ 
pany, Inc. be designated for hearing. 

Radio Station WOW, Inc. 

By Paul M. Segal 

Segal, Smith & Hennessey 
816 Connecticut Avenue 
Washington 6, D. C. 

Its Attorneys 


July 15,1949 




UNITED STATES COURT OF APPEALS FOE THE 


DISTRICT OF COLUMBIA. 

No. 10359. 

Radio Station WOW, Inc., 

f 

v. 

Federal Communications Commission. 

Notice of Appeal 

Pursuant to the provisions of § 402(b) (2) of the Commu¬ 
nications Act of 1934, Radio Station WOW, Inc., files this, 
its notice of appeal, from the action of the Federal Com¬ 
munications Commission taken July 20, 1949 and an¬ 
nounced July 21, 1949, by which action the Commission 
granted an application of The Star Broadcasting Company, 
Inc. of Pueblo, Colorado, for the renewal of the license of 
its radio broadcasting station, KCSJ. The appellant is 
aggrieved and adversely affected by this action and such 
action is unlawful and beyond the statutory authority of 
the Commission as more particularly appears below. 

Radio Station WOW, Inc. 

By Paul M. Segal, 

Segal, Smith & Hennessey, 

816 Connecticut Avenue, 
Washington 6, D. C. 

Its Attorneys . 

July 22,1949. 

STATEMENT OF THE PROCEEDINGS. 

1. The appellant’s radiobroadcasting station WOW at 
Omaha, Nebraska has been in operation since prior to the 
enactment of the Radio Act of 1927. The station operates 
at the frequency of 590 kilocycles and now uses power of 
5000 watts day and night. Because of the favorable prop¬ 
agation characteristics of the 590-kilocycle frequency, be- 
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cause of the extremely efficient installation of the station 
and because of the favorable characteristics of soil and ter- 

i 

rain in all directions from Omaha for the conducting of 
radio electric waves, WOW for many years has enjoyed, and 
until the action now complained of, has continued to enjoy, 
a very broad coverage, it being among the leading stations 
in the United States in this respect. By regulation and 
practice of the Commission, WOW, during daytime hours, 
has attained coverage to its 500 microvolt-per-meter con¬ 
tour and has been protected from any interference from 
other stations within this contour. Because this frequency 
used by WOW is at the low-frequency end of the radio¬ 
broadcast range and because of the greater selectivity of 
receiving equipment at such frequency, the service of WOW 
has been singularly free of interference from stations op¬ 
erating at the adjacent channels, 580 kilocycles and 600 
kilocycles. 

2. On October 8, 1945, one The Star Broadcasting Com¬ 
pany, Inc. of Pueblo, Colorado, filed an application dated 
October 1,1945 for authority to use the frequency 590 kilo¬ 
cycles for its radiobroadcasting station KCSJ at Pueblo, 
a distance of 503 miles from Omaha. 

3. The foregoing application was of necessity, and was 
in fact by its terms, an application to use the 590-kilocycle 
frequency subject to any interference which the applicant 
might receive by reason of the operation of WOW, the 
existing station. 

4. The application of KCSJ represented and warranted 
to the Commission that no interference would be caused to 
WOW by reason of the proposed operation. 

5. The KCSJ application was by the Commission desig¬ 
nated for hearing and a hearing was held beginning April 
8,1946. 

6. At such hearing, expert engineering testimony was 
given on behalf of the applicant that KCSJ would not cause 
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any interference to any existing station operating at 590 
kilocycles. 

*i ^ • v * 

7. On Jnne 6, 1946, The Star Broadcasting Oompany^^v: 
Inc., filed for KCSJ a “Petition for Severance and Lnme^p;;’g 
diate Grant.” This petition warranted and alleged that 
grant of the KCSJ application would not cause objection- ; 
able interference to any existing United States station 
(with a small exception not here relevant). 

8. On October 16, 1946 the Commission entered an order 
granting the application of KCSJ upon the condition that 
certain nighttime radiation in the direction of Mexico be 
reduced. 

;; , V w !„■ , I: 

9. Pursuant to the foregoing grant, there was filed for 
KCSJ an application for modification of its construction 
permit so as to comply with the condition with regard to 
Mexico. In none of the foregoing pleadings was there any 
indication of any possible interference to WOW. 

10. The appellant was cognizant of the representations 
of KCSJ. The appellant, was well as the Commission, 
relied upon the representations and warranties of KCSJ. 

11. After the completion of the Pueblo station, and after 
operation had been commenced at KCSJ, and after numer¬ 
ous complaints of interference during daytime hours had 
been received by WOW, the appellant caused measure¬ 
ments of electrical field intensity to be made during the 
months of March and April, 1948 to determine whether or 
not the operation of KCSJ was causing objectionable inter¬ 
ference during daytime hours within the normally pro¬ 
tected 500 microvolt-per-meter contour of WOW contrary 
to the representations and warranties that had been made 
by KCSJ in its several applications at its public hearing 
and in its petition for grant. 

12. These measurements revealed that the field intensi- 

_ I 

ties being produced by WOW and by KCSJ resulted in 
extensive interference within the normally protected serv¬ 
ice area of WOW so as to reduce that service area by 5900 
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square miles wherein resided 69,600 persons, all contrary 
to the representations made by KCSJ upon which WOW 
had relied. 

13. Accordingly, on August 25, 1948, the appellant filed 
a petition that the Commission, pursuant to § 312(b) of the 
Communications Act of 1934, enter its order calling upon 
KCSJ to show cause why its operation should not be modi¬ 
fied so as to eliminate the interference to the established 
and the normally-protected service area of WOW. The 
petition detailed all of the foregoing facts and had at¬ 
tached to it affidavits setting up the measurements made 
on behalf of the appellant and giving a comprehensive en¬ 
gineering analysis of the measurements and what they 
developed with regard to the conductivity and the atten¬ 
uation of the terrain involved. The affidavits also set up 
the methods of computing and establishing the interference 
and showed its extent. 

14. During the pendency of the foregoing petition, the 
Commission announced that an application had been re¬ 
ceived on March 1, 1949 for the renewal of the license of 
KCSJ upon the same terms as those under which KCSJ 
was then operating. 

15. On April 5, 1949 the appellant filed a petition that 
the foregoing application for renewal of license be desig¬ 
nated for hearing. The petition by cross-reference em¬ 
bodied the pending petition of the appellant asking for a 
rule to show cause and restated the appellant’s objections 
to the operation of KCSJ as causing interference to the 
appellant’s service contrary to the representations and 
warranties theretofore made by KCSJ. 

16. On June 30, 1949, without any hearing whatever ac¬ 
corded the appellant, the Commission entered its order 
denying both the appellant’s petitions. The order was 
based in part upon certain findings of fact therein made by 
the Commission to the effect that the appellant was already 
receiving some interference in portions of the area in ques- 
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tion by reason of the operation of a Topeka station at 580 
kilocycles. The appellant was not party to any proceed¬ 
ing by means of which such findings were arrived at and 
is without knowledge as to the basis for them. Moreover, 
the Order of the Commission was further based upon as¬ 
sumptions therein stated by which the Commission took 
“the facts as stated by the parties as accurate unth the ex¬ 
ception of WOW’s claim that except for KCSJ, its 0.5 
mv/m would be interference free . . 

17. The Commission’s Order was further based upon the 
contention that the warranties and predictions of KCSJ 
as to interference were based upon certain assumed char¬ 
acteristics of the terrain as to attenuation and conduc¬ 
tivity; that the appellant was under the burden of dis¬ 
proving these assumptions through intervention in the pro¬ 
ceedings prior to action by the Commission upon the KCSJ 
application and that the failure of the appellant to take 
actual electrical measurements in the field prior to Com¬ 
mission action was tantamount to a failure to protect its 
rights. 

18. As of the time during which the KCSJ application was 
pending, there were pending the following applications (in 
addition to that of KCSJ) for the use of 590 kilocycles: 

Applicant Filing Date Disposition. 

KTBC, Austin, Texas July 19, 1945 Granted Oct. 10, 1945 
Nevada Radio & TV Co. Jan. 4, 1945 Dismissed Jan. 5, 1946 

Reno 

KFXM, San Bernardino Oct. 5, 1945 Granted Oct. 16, 1946 
WOPI, Bristol, Tenn. July 1, 1946 Dismissed Apr. 14, 1947 
Har old 0. Bishop Feb. 7,1947 Returned Mar. 10, 1947 

WDLP, Panama City May 24, 1946 Granted Apr. 30,1947 
WVLK, Versailles, Ky. May 9, 1946 Granted Apr. 30, 1947 
WGBR, Goldsboro, N. C. Aug. 11,1945 Denied Sept. 5, 1947 
WGTM, Wilson, N. C. Jan. 24,1945 Granted Sept. 5, 1947 
WFTC, Kinston, N. ,C. Dec. 22,1945 Denied Sept. 5, 1947 
WSLS, Roanoke, Va. Feb. 7,1946 Granted Sept. 5, 1947 

for 610 kc. 

WSUB, Cedar City, Utah Feb. 10,1945 Granted Oct. 16, 1946 
WLVA, Lynchburg, Va. Sept. 5,1947 Granted Feb. 13, 1948 







There were also pending the following applications for 
the use of adjacent channel frequencies as follows: 


580 KC Applicant Filing Date 


Disposition 


KALB, Alexandria, La. 
WROW, Albany, N. Y. 
K. C. Zion, Roda, Va. 
WLCW 

Patriot Co., Harrisburg 
Foundation Co.., Wash. 

D. C. 

Redlands B/cg. Co. 
Redlands, California 
600 KC 

WPDQ, Jacksonville, Fla. 
KTBB, Tyler, Texas 
WMRY, New Orleans, La. 


Sept. 26,1946 
Aug. 14,1946 
April 1,1947 
Feb. 8,1946 
Oct. 2,1945 

July 2,1946 
May 21,1947 


Dec. 7,1944 
Sept. 30,1946 
July 17,1947 


Granted Mar. 12, 1947 
Granted Apr. 30, 1947 
Returned May 5, 1947 
Granted July 17, 1947 
Dismissed Oct. 3, 1947 

Dismissed May 7, 1948 
Dismissed Mar. 25, 1947 


Granted Feb. 15, 1946 
Granted Apr. 3, 1947 
Granted May 6, 1948 


The appellant is informed that the general cost of making 
a set of measurements such as those required for its peti¬ 
tion in the KCSJ matter is approximately $1,000. 

19. On July 21, 1949 the Commission made public an¬ 
nouncement at its offices in Washington that on July 20, 
1949 it had granted the application of The Star Broadcast¬ 
ing Company, Inc., for the renewal until May 1, 1952 of 
the license of KCSJ in regular form and without restric¬ 
tion or condition. By such action, the Commission under¬ 
took to authorize the continuation of the KCSJ interference 
to the regularly-established and normally protected serv¬ 
ice area of the appellant’s station, WOW, and to that ex¬ 
tent modified the outstanding license of WOW, all without 
notice to, or hearing accorded the appellant. 


STATEMENT OF REASONS FOR THE APPEAL. 

The action of the Commission herein complained of is 
arbitrary, capricious and unlawful; it is beyond the scope 
of the authority conferred upon the Commission by the 
Communications Act of 1934; it transgresses the rights of 
the appellant accorded by that Act and violates the pro- 
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cedural and substantive requirements of the Act and the 
guarantees of due process of law: 

1. The Commission erred in refusing to hold that the 
appellant was entitled to rely upon the warranties and rep¬ 
resentations made on behalf of KCSJ and in holding that 
as a matter of law, the appellant is required, as to all ap¬ 
plications which may conceivably affect it by reason of 
interference, to make its own independent electrical studies 
to determine whether or not the representations of various 
applicants are true. 

2. The Commission erred as a matter of law, under the 
conditions here revealed, in refusing to require The Star 
Broadcasting Company, Inc. as an applicant for renewal 
of license, to demonstrate that the continuance of its serv¬ 
ice would not adversely affect other and established serv¬ 
ices. 

3. The Commission’s departure from its usual practice 
of holding an applicant responsible for its representations 
in its application and proof is arbitrary and capricious and 
unwarranted by any fact of record. 

4. The Commission erred in granting the application of 
The Star Broadcasting Company, Inc., upon findings of 
fact not made public, and not made as a result of open 
public hearing but rather made ex parte. 

5. The Commission erred as a matter of law in denying 
the appellant a hearing with regard to the interference 
caused the service of its station WOW. 

6. The Commission erred as a matter of law in granting 
the renewal application of The Star Broadcasting Com¬ 
pany, Inc., without notice to or hearing accorded the ap¬ 
pellant when the Commission well knew that such action 
would continue destructive interference to the appellant’s 
station. 
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7. The Commission erred as a matter of law in seeking 
to enforce assumed values of conductivity and attenuation 
which are contrary to physical fact in that the Commission 
is without power by regulation, custom or assumption to 
base any decision upon physical facts known not to exist. 
Attenuation and conductivity are qualities of soil, terrain, 
foliage and other facts which the Commission is without 
power to change even by regulation. 

8. The Commission erred in denying the appellant any 
relief and in subjecting the appellant to interference and 
thereby modifying the terms of its license without hearing. 

Radio Station WOW, Inc. 

By Paul M. Segal, 

Segal, Smith & Hennessey, 

816 Connecticut Avenue, 
Washington 6, D. C. 

Its Attorneys. 


July 22,1949. 
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274 Filed Aug 25 1948 

before the 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

License No. BL-2565. 

In re The Stab Broadcasting Company, Inc. 

Pueblo, Colorado 

Licensee of Standard Broadcast Station KCSJ 

Petition of Badio Station WOW, Inc. That the Commission 
Issue a Rule to Show Cause 

The petition of Radio Station WOW, Inc., shows: 

1. It is licensee of standard broadcast station WOW, 
Omaha, Nebraska, which station is operated on the fre¬ 
quency 590 kilocycles with power of 5 kilowatts, unlimited 
time. 

2. The Star Broadcasting Company, Inc., Pueblo, Colo¬ 
rado, filed an application October 1, 1945, for authority to 
construct a new standard broadcast station for operation 
at Pueblo on the frequency 590 kilocycles with power of one 
kilowatt, unlimited time, a directional antenna to be used 
during night hours of operation. This application, File 
B5-P-4094, was designated for hearing and a hearing was 
held beginning April 8,1946. 

3. Section 27(a)(4) of the application was answered by 
applicant “no interference will be caused other stations by 
operation of this proposed station at night, but minor inter¬ 
ference to KLZ will obtain during daytime”. 

4. The transcript of hearing on the application B5-P- 
4094 shows: 

(By Mr. Rollo, Attorney for applicant). 

“Q. Are there any questions of daytime interference to 
any stations on 590 kilocycles or adjacent channels other 
than KLZ? 
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275 A. (Mr. McIntosh): No.” (Tr. 683) 


“Q. Is it a correct statement, or a correct summary of 
your testimony and exhibits, that operation of the station 
proposed by The Star Broadcasting Company will not 
cause additional interference to any existing stations, that 
is, other than XEHQ, which you have discussed in detail, 
or to any stations proposed by pending applications, and 
that a grant of any applications pending will not increase 
the interference to The Star Broadcasting Company sta¬ 
tion over and above that occasioned by existing stations on 
590 kilocycles? 

A. That is correct.” (Tr. 691) 

5. On June 6,1946, the attorney for The Star Broadcast¬ 
ing Company, Inc., filed a “petition for severance and im¬ 
mediate grant” of the application. This petition for sev¬ 
erance and immediate grant contained the following repre¬ 
sentations: (See paragraph 4 on pages 5 and 6 thereof). 

“A grant of petitioner’s application will not cause ob¬ 
jectionable interference to any existing United States sta¬ 
tions except to a small area within the 0.5 mv/m contour 
of station KLZ, Denver, Colorado, during the daytime. 
This interference area, which lies adjacent to the city of 
Pueblo, embraces only 105 square miles and a population 
of 440. (E. 682)” 


“During the daytime the station proposed by petitioner’s 
application will receive some interference within its nor¬ 
mally protected 0.5 mv/m contour from station KLZ, Den¬ 
ver, Colorado. The interference area lies adjacent to 
Denver, Colorado, and covers a total of 279 square miles, 
embracing a population of 39,665. (E. 681) ” 
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“It is estimated that the proposed station will render an 
interference-free service during the daytime (0.5 mv/m) 
to an area embracing a population of 276,173. . . 


6. On October 16,1946, the Commission by Order granted 
the application of The Star Broadcasting Company, Inc., 
upon the condition that the nighttime radiation be reduced 
in the direction of XEHQ, Hermosillo, Mexico. The Order 
granting the application recited the fact that the Commis¬ 
sion had considered the evidence adduced at the 
276 hearing in arriving at its decision. 

7. On October 22, 1946, The Star Broadcasting 
Company, Inc., filed an application (B5-MP-2252) “to re¬ 
duce radiation in the direction of XEHQ, Hermosillo, Mex¬ 
ico”. The application represented that the 0.5 mv/m con¬ 
tour during the daytime would encompass an area of 32,279 
square miles containing 315,838 persons and that the day¬ 
time interference-free service would encompass an area of 
32,000 square miles containing 276,173 persons. The loss 
of daytime service in an area of 279 square miles containing 
39,665 persons was alleged to be due to interference that 
would be experienced from station KLZ, Denver, Colorado, 
operating with a power of 5 kilowatts on the frequency 560 
kilocycles. This application (B5-MP-2252) was granted 
February 20, 1947, and construction of the station was 
thereafter completed. A license (File BL-2565) was 
granted August 27,1947, for the term expiring May 1,1949. 

8. Radio Station WOW, Inc., was cognizant of the repre¬ 
sentations made by The Star Broadcasting Company, Inc., 
not only in its applications filed with the Commission but 
with those made at the hearing on the application B5-P- 
4094. Radio Station WOW, Inc., as well as the Commis¬ 
sion, relied upon those representations. However, after 
the Pueblo station (KCSJ) had commenced operation, and 
during the months of March and April 1948, field intensity 
measurements were made by the licensee of WOW between 
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Pueblo, Colorado, and Omaha, Nebraska, on 590 kilocycles 
to determine whether or not the operation of station KCSJ, 
Pueblo, Colorado, was in truth and in fact actually causing 
objectionable daytime interference within the normally pro¬ 
tected 0.5 mv/m contour of radio station WOW contrary to 
the representations that had been made to the Commission 
by The Star Broadcasting Company, Inc., in applications 
and in open hearing. 

9. A report of the field intensity measurements (referred 
to in paragraph 8 above) is attached hereto and 
277 made a part hereof as Exhibit A. 

10. An analysis of the measurements set forth in 
Exhibit A has been made by Mr. A. D. Ring, Consulting 
Engineer, in the employ of Radio Station WOW, Inc. Mr. 
Ring has determined that the operation of station KCSJ 
is producing objectionable interference during the daytime 
within the normally protected 0.5 mv/m contour of station 
WOW throughout an area comprising 5,900 square miles 
containing 69,600 persons. A copy of Mr. Ring’s report 
entitled “Interference Study” is attached hereto and made 
a part hereof as Exhibit B. 

11. According to the study (Exhibit B) made by Mr. 
Ring, the objectionable daytime interference being caused 
by station KCSJ to station WOW can be eliminated thereby 
restoring service to 69,600 persons provided station KCSJ 
is required to operate during day hours with the directional 
antenna that is now used during night hours. As appears 
from Exhibit B, station KCSJ would, if required to operate 
during daytime hours by means of the directional antenna 
that is at present used during nighttime hours, serve an in¬ 
terference-free area of 26,330 square miles containing 189,- 
900 persons. Such operations on behalf of KCSJ would not 
only eliminate the interference to the service rendered by 
WOW but it would reduce the interference area of KCSJ 
from 2,700 square miles containing 6,000 persons to an area 
of 270 square miles containing 1,100 persons. (Exhibit B). 
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12. It should be obvious to the Commission that the ap¬ 
plicant desired to render an additional radio broadcast ser¬ 
vice to Pueblo and environs. This is borne out by the fact 
that the applicant stated in its original application (B5-P- 
4094) in response to Section 31 thereof which required a 
description of the new and additional service that would be 

given by the proposed station that it would: 

278 “Provide broadcast facilities for Public Schools, 

local sports events, Chamber of Commerce meetings, 
church services, features of additional network, not now 
serving Pueblo or any of above items not now being broad¬ 
cast”. 

13. WOW has been in operation for a long period of time 
and it has over many, many years rendered an interference- 
free daytime service throughout its 0.5 mv/m contour com¬ 
prising an area of 129,000 square miles containing 3,340,000 
persons. The interference to the heretofore satisfactory 
reception of WOW throughout an area of 5,900 square 
miles containing 69,600 persons has not only served to de¬ 
prive such persons of broadcast service enjoyed for years 
from WOW but the station (KCSJ) bringing about the 
deprivation of service has not and cannot because of elec¬ 
trical interference substitute therefor an acceptable broad¬ 
cast service. 

14. Had The Star Broadcasting Company, Inc., Radio 
Station WOW, Inc., or the Federal Communications Com¬ 
mission known that the operation of the proposed station 
at Pueblo during daytime hours without a directional an¬ 
tenna would cause objectionable interference to a sizable 
portion of the area and population located within the nor¬ 
mally protected 0.5 mv/m contour of WOW, it is obvious 
under the Commission’s rules and regulations as well as 
the Standards of Good Engineering Practice that the appli¬ 
cation of The Star Broadcasting Company, Inc., would not 
have been granted at all or at least without having afforded 
Radio Station WOW, Inc. an opportunity to appear at a 
public hearing. With the reduction in the service area of 
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KCSJ that would take place in the event it is required to 
operate daytime hours by means of the directional antenna 
which it uses during nighttime hours, it is clear that the 
licensee would, on the basis of representations made in its 
several applications and the record of hearing, never-the- 
less satisfy and meet the objectives set forth in its applica¬ 
tion. (See objectives quoted in paragraph 12 above.) 
279 Whebefobe, the petitioner asks that the Commis¬ 
sion issue to The Star Broadcasting Company, Inc., 
a rule that it show cause why its license for the operation 
of station KCSJ should not he modified so as to require 
the operation of KCSJ during daytime hours with the iden¬ 
tical directional antenna which it now uses during night¬ 
time hours thereby making it possible for Radio Station 
WOW, Inc., to continue rendering an interference-free pro¬ 
gram service throughout the area contained within the 0.5 
mv/m contour of WOW as such interference-free service 
was enjoyed prior to the commencement of operation of 
station KCSJ. 


Respectfully submitted 

Radio Station WOW, Inc. 

By Geobge S. Smith 

Segal, Smith & Hennessey 
816 Connecticut Avenue, N. W. 
Washington 6, D. C. 

Its Attorneys 

August 25,1948 

• ••••••••• 
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294 Exhibit B 

INTERFERENCE STUDY 
KCSJ—PUEBLO, COLORADO 
590 kc 1 kw U DA-N 
and 

WOW—OMAHA, NEBRASKA 
590 kc 5 kw U 

August 13,1948 

A. D. RING & CO. WASHINGTON, D. C. 


295 City of Washington 

District of Columbia, ss 

A. D. Ring, being first duly sworn upon oath, deposes and 
says that he is a consulting radio engineer, with offices in 
the Munsey Building, Washington, D. C. His qualifications 
as an engineer are known to the Federal Communications 
Commission through his employment by the Commission 
from 1934 to 1941, and through his statements in hearings 
before the Commission. He states that the calculations and 
exhibits in the accompanying report were made by him per¬ 
sonally or under his direction and that all facts contained 
therein are true of his own knowledge except where stated 
to be on information or belief, and as to those facts, he be¬ 
lieves them to be true. 

A. D. Ring 
Affiant 

Subscribed and sworn to before me this 16 day of Aug. 
1948. 

Elsie L. Lusheae, 

(Seal) Notary Public, D . C. 

My Commission expires 12-31-48. 
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296 INTERFERENCE STUDY 

KCSJ—Pueblo, Colorado 
lkw U DA-N 

and 

WOW—Omaha, Nebraska 
5 kw U 

Field intensity measurements have been taken between 
Pueblo, Colorado and Omaha, Nebraska on 590 kc to deter¬ 
mine whether or not the recently authorized operation of 
Station KCSJ, Pueblo, Colorado is producing interference 
with Station WOW, Omaha, Nebraska. 

Station KCSJ operates with a power of 1 kw, unlimited 
time, using a directional antenna at night. Station WOW 
operates with a power of 5 kw, unlimited time, using a con¬ 
ventional non-directional antenna for both day and night 
operation. The actual field intensity measurements were 
made by Mr. William J. Kotera, Chief Engineer of Station 
WOW, and are contained in a separate report accompany¬ 
ing this statement. 

An analysis of these measurements indicates that the 
operation of Station KCSJ is producing objectionable day¬ 
time interference to Station WOW within the normally 
protected 0.5 mv/m daytime contour of Station WOW. The 
location and extent of this interference area is shown in 
Figure 1. Population and area involved are set forth in 
Table I. 

A study has been made to determine possible methods 
of eliminating the interference now caused to WOW by 
KCSJ. This study reveals that the interference could be 
eliminated by using the present nighttime directional an¬ 
tenna system of Station KCSJ for both day and night 
operation. The effect of such a modification of the KCSJ 
license is shown in Figures 6 and 7 and in Table I. 

Figure 2 is an analysis of the radial field intensity mea¬ 
surements made on Station WOW. These measurements 
may be interpreted as indicating an inverse field in this 
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direction of 520 mv/m and a soil conductivity of 20xl0~ 14 
e.m.u. 

Figure 3 is a similar interpretation of the radial measure¬ 
ments made on Station KCSJ. 

Figure 4 is a graph of measurements made in a trans¬ 
verse direction on Station WOW in the region generally 
north of McPherson, Kansas. These measurements were 
made to establish the degree of uniformity of attenuation 
conditions over the angle subtended by the interference 
area. 

Figure 5 is a similar graph of the measurements made in 
a transverse direction on Station KCSJ. 

297 Figure 6 is a map showing the present daytime 
service contours of Station KCSJ. These contours 
are based on measurements in the region where measure¬ 
ments were made and upon the Commission’s Conductivity 
Map in other directions. The area lost to KCSJ through 
interference from Station WOW is also shown. 

Figure 7 is a map showing the daytime service area which 
Station KCSJ would obtain if the station were to employ 
the present nighttime directional antenna system for day¬ 
time use. 

The area and population within the various KCSJ con¬ 
tours shown in Figures 6 and 7 have been determined in the 
manner prescribed by the Commission’s Standards and are 
set forth in Table I. It will be noted that Station KCSJ 
would be subject to a reduction of service amounting to 
61,500 listeners as a result of daytime directional opera¬ 
tion. Of this number, 36,800 persons represent the popula¬ 
tion of Colorado Springs, Colorado, since the directional 
antenna system delivers a signal slightly less than 2 mv/m, 
whereas non-directional operation provides a signal slightly 
in excess of this value. 

A. D. Ring & Co. 

A. D. Ring 

August 13,1948 
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298 TABLE I 

area and population within pertinent contours 

KCSJ—Pueblo, Colorado 
590 kc 1 kw U DA-N 

and 


WOW—Omaha, Nebraska 
590 kc 5kw U 


Contour 

Population 

Area 

Present WOW 0.5 mv/m 

3,340,000 

129,000 

Loss from KCSJ 

69,600 

5,900 

Present KCSJ 0.5 mv/m 

257,400 

31,300 

Loss from WOW 

6,000 

2,700 

Net KCSJ Service 

251,400 

28,600 

Proposed KCSJ Service 

using 


present antenna 

191,000 

26,600 

Loss from WOW 

1,100 . 

270 

Net KCSJ Service 

189,900 

26,330 
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310 Filed Sep 15 1948 

BEFORE THE 

FEDERAL. COMMUNICATIONS COMMISSION 
WASHINGTON, 25, D. C. 

License No. BL-2565. 

In re 

The Stab Broadcasting Company, Inc. Pueblo, Colorado. 

Licensee of Standard Broadcast Station KCSJ 

Opposition to Petition That Commission Issue a Rule to 

Show Cause 

The Star Broadcasting Company, Inc., by its attorneys, 
opposes the petition of Radio Station WOW, Inc., that the 
Commission issue a rule that The Star Broadcasting Com¬ 
pany, Inc. show cause why its license for the operation of 
KCSJ should not be modified so as to require the operation 
of the station during daytime hours with the identical direc¬ 
tional antenna which it now uses during nighttime hours. 

In support of its opposition, The Star Broadcasting Com¬ 
pany, Inc. states as follows: 

1. The Star Broadcasting Company, Inc. filed on October 
8, 1945, its application for a new station to operate at 
Pueblo, Colorado on 590 kilocycles, the frequency upon 
which WOW operates. The application was pending al¬ 
most six months in the Commission before it was designated 
for hearing. A petition for severance from the hearing 
and immediate grant of the application was filed two 
months later, after the hearing, which began March 18, 
1946, and concluded April 26, 1946, and no action was 
taken until four months later, when the application was 
granted conditionally. An application for modification of 
the construction permit was filed on October 24, 1946, in 
accordance with the condition of the grant made on Octo¬ 
ber 16, 1946, and it was granted by the Commission on 
February 20, 1947. KCSJ was constructed pursuant to 
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the construction permit so granted, and a license was is¬ 
sued on August 27, 1947. 

2. WOW does not claim lack of notice of any of the pro¬ 
cedural steps taken in connection with KCSJ from the fil¬ 
ing of the original application for construction permit to 
the grant of the station license by the Commission. WOW’s 
petition in fact states that WOW “was cognizant of the 

representations made by The Star Broadcasting 
311 Company, Inc., not only in its applications filed with 

the Commission, but with those made at the hearing 
on the application B5-P-4094.’ , Being represented for 
many years by their present experienced and able counsel, 
WOW was fully aware of the procedures available to it for 
protecting its interests with respect to KCSJ. However, 
it did not request that either the original application or the 
application for modification of the construction permit be 
set for hearing. It made no move to intervene in the hear¬ 
ing, and made no protest or objection of any kind to the 
grant of either application, either before or after the action 
was taken. The reason stated by WOW in its petition is 
that it relied upon the representations made by The Star 
Broadcasting Company, Inc. in its applications and at the 
hearing to the effect that there would be no interference 
to the service of WOW. 

3. Since WOW was cognizant of the representations of 
The Star Broadcasting Company, it was likewise cognizant 
of the bases for the conclusions reached, and the fact that 
the implied representation that there would be no interfer¬ 
ence to WOW was not based upon field strength measure¬ 
ments, but upon the Commission’s conductivity map, and 
certain assumptions, according to the method prescribed in 
the Standards of Good Engineering Practice, as more fully 
explained in the engineering affidavit attached hereto. 
WOW, according to its petition, relied upon the representa¬ 
tions of The Star Broadcasting Company, instead of seek¬ 
ing the advice of its own engineering counsel, as is the 
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usual practice. While WOW’s engineers would probably 
have reached the same conclusions as did the engineers for 
The Star Broadcasting Company, Inc., unless they had field 
strength measurements to prove the conductivity between 
Omaha and Pueblo and the location of the 0.5 mv/m contour 
of WOW, it is submitted that WOW’s responsibility for the 
protection of its own interests in the matter required that 
it do more than obtain cognizance of the representations 
of The Star Broadcasting Company. Engineers frequently 
disagree as to conclusions and predictions regarding inter¬ 
ference, and WOW had a duty to determine for itself 
whether or not it had a basis for intervention in the hearing 
upon the original application, or for protesting the grant 
of the application for modification of construction permit. 
It appears, however, to have relied entirely upon repre¬ 
sentations which, although made in good faith and ap¬ 
proved by the Commission, turned out, according 
312 to the field intensity measurements made after KCSJ 
was constructed and licensed, to be wrong. WOW 
now desires that the license of KCSJ be modified so as to 
fully protect the daytime service of WOW, and asks that 
the Commission correct a situation which might have been 
forestalled had WOW acted with more diligence at the 
proper time. 

4. The Star Broadcasting Company denies that WOW 
“has over many, many years rendered an interference-free 
daytime service throughout its 0.5 mv/m contour,” and that 
interference from KCSJ “to the heretofore satisfactory 
reception of WOW” has served to deprive 69,600 persons 
throughout an area of 5900 square miles of 1 ‘broadcast 
service enjoyed for years from WOW,” as alleged in para¬ 
graph 13 of WOW’s petition. The petition and the engi¬ 
neering study submitted in support thereof have given no 
consideration to the interference which a substantial por¬ 
tion of the area (stated by WOW to be 5900 square miles) 
receives from Stations KSAC and WTBW, sharing time on 
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an adjacent channel, 580 kilocycles. As shown by the en¬ 
gineering affidavit attached hereto, the adjacent channel 
interference to WOW from KSAC and WIBW entered into 
the calculations which resulted in the representations made 
in connection with the Pueblo application. Since then the 
Commission’s standards have changed and one of the sta¬ 
tions has increased power, with resulting changes in the 
area and extent of the interference, as indicated by Figures 
1 and 2 of the attached engineering affidavit. WOW does 
not now, and did not in 1045, under the Commission’s 
standards, render interference-free service during daytime 
hours to any of the area receiving interference from either 
KSAC or WIBW. The only area in which KCSJ causes in¬ 
terference to otherwise interference-free service is an area 
of 2200 square miles, in which reside 21,226 persons—rep¬ 
resenting about .017 of the area and .0063 of the population 
claimed by WOW to be included within its 0.5 mv/m day¬ 
time contour. This is a very inconsequential loss of cov¬ 
erage when compared to that which KCSJ would lose from 
operating daytime with its nighttime directional as pro¬ 
posed by WOW. 

5. Using the figures contained in Table I of the Interfer¬ 
ence Study attached to the WOW petition, the area and 
population within the 0.5 mv/m contour of KCSJ are, re¬ 
spectively, 31,300 square miles and 257,400 persons. Be¬ 
cause of interference from WOW, KCSJ actually renders 
service to an area of 28,600 square miles and a net 
313 population of 251,400. Again using the figures in 
WOW’s Table I, the operation of KCSJ daytime 
with the nighttime directional antenna would reduce 
the area and population served to 26,330 square miles and 
189,900 persons—a reduction of 2,270 square miles in area 
and of 61,500 in population. The reduction would amount 
to almost 24 percent of the population and more than 7 per¬ 
cent of the area within the 0.5 mv/m contour of KCSJ, and 
the reduction in the interference-free service of KCSJ 





would be 24.4 percent in population and 7.9 percent in area. 
This would be a substantial loss in service, particularly 
when compared to the loss which WOW suffers, as set forth 
in paragraph 4, above. Even ignoring the adjacent channel 
interference from KSAC and WIBW, as WOW did, the 
percentage of loss to WOW is only 2.08 percent of the pop¬ 
ulation and 4.5 percent of the area within the 0.5 mv/m 
contour of WOW. There is no justification for or justice in 
the proposal that EOSJ be required to suffer a loss of al¬ 
most one-fourth of the population it serves in order that 
WOW be protected from a loss of less than 1 percent. 

6. It was never the desire of The Star Broadcasting 
Company to serve only Pueblo and its immediate environs, 
as WOW infers, and the answer given in Star’s original ap¬ 
plication to Section 31 of the application form does not sup¬ 
port such an inference. The application was for a regional 
frequency and it was the applicant’s desire and intention to 
render a regional service as contemplated by the Commis¬ 
sion’s rules and standards. Pueblo is the largest city 
within a radius of many miles and its influence extends be¬ 
yond “Pueblo and its environs.” Furthermore, areas 
which would be deprived of service from KCSJ if it oper¬ 
ated daytime with a directional antenna are substantially 
nearer to Pueblo than is Omaha to the area which is now 
deprived of service from WOW as a result of the KCSJ 
interference. The area which would be deprived of KCSJ’s 
service includes towns such as Canon City and Salida, to 
whom service from Pueblo is important and which KCSJ 
is very much interested in serving. Furthermore, the bulk 
of WOW’s programs are taken from the network of the 
National Broadcasting Company, and the area in which 
WOW loses service because of interference from KCSJ 
receives the NBC programs from KOA. The listeners who 
would be deprived of KCSJ’s service, on the other hand, 
receive from KCSJ programs of the Mutual Broadcasting 
System, which cannot be received as well, if at all, from 
any other station. 
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314 7. The Star Broadcasting Company, Inc., and its 

engineers followed approved practices and pre¬ 
scribed methods in the preparation of its applications. 
WOW has made no allegation to the contrary. Whether 
the Commission would have taken different action than it 
did on the applications and pleadings of The Star Broad¬ 
casting Company if the facts as they appear now to be had 
been presented to the Commission when the applications 
were pending is problematical. However, WOW had no¬ 
tice of the pendency of the applications and made no at¬ 
tempt to appear at the public hearing. None of its rights 
were denied it. Now, two and one-half years after the 
hearing, factors affecting the situation have changed and 
no solution satisfactory to WOW appears possible without 
hardship upon KCS J and more detriment to the public than 
exists under present conditions. Furthermore, if there is 
to be any finality to Commission grants, they should become 
final when a station has been licensed pursuant to construc¬ 
tion completed in accordance with a permit issued after 
compliance with due procedures which include full oppor¬ 
tunity to all interested parties to protect their interests, as 
was the case in this instance. If further proceedings were 
instituted in every case where performance did not conform 
entirely to predictions, the Commission would be burdened 
far beyond its capacity and both licensees and the public 
would be subjected to intolerable hazards. It is submitted, 
therefore, that, under the circumstances, public interest 
would be served by a denial of the WOW petition. 

Wherefore, the premises considered, The Star Broad¬ 
casting Company, Inc., prays that the Commission deny the 
petition of Radio Station WOW, Inc., that the Commission 
issue to The Star Broadcasting Company, Inc. a rule that 
it show cause why its license for the operation of KCSJ 
should not be modified so as to require the operation of 
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KCSJ during daytime hours with the directional antenna 
which it now uses during nighttime hours. 

Respectfully submitted. 

The Stab Broadcasting Company, Inc., 

By: E. D. Johnston, 

Kirkland, Fleming, Green, 
Martin and Ellis, 

914 National Press Bldg., 
Washington, D. C. 

Its Attorneys. 

September 15, 1948. 


316 Filed Sep 15 1948 

City of Washington 

District of Columbia, ss: 

Engineering Statement 

This engineering statement concerns the petition of Ra¬ 
dio Station WOW, INC. requesting that the Commission 
issue a rule to show cause why the license of the Star 
Broadcasting Company, Inc., licensee of Station KCSJ, 
should not be modified to specify directional operation both 
day and night. 

In paragraph 4 of this petition, reference is made to the 
testimony taken during the hearing which was held in con¬ 
nection with the application of the Star Broadcasting Com¬ 
pany, Inc. for a Construction Permit This testimony indi¬ 
cated that with the exception of Station KLZ and XEHQ 
the proposed operation of KCSJ would not cause additional 
objectionable interference to any existing broadcasting sta¬ 
tion. 

At the time the hearing was held, no measurements were 
available to the applicant either in the area of Omaha or 
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Pneblo. It was therefore necessary to compute the possi¬ 
bility of interference to WOW from the values of soil con¬ 
ductivity, shown on the FCC map as specified in the Stan¬ 
dards of Good Engineering Practice. Figure 1, attached, 
shows the results of this computation. In making these 
calculations an RMS field intensity of 175 mv/m per kilo¬ 
watt was assumed for KCSJ, an RMS of 515 mv/m for 5 
kilowatts was assumed for WOW, and an RMS of 185 
mv/m per kilowatt was assumed for Stations WIBW 

317 and KSAC.* These efficiencies were assumed on the 
basis of information filed with the FCC concerning 

the antenna heights and ground system employed. 

In computing the 0.5 mv/m of WOW, a conductivity of 
20 x 10- 14 emu, as shown on the FCC conductivity map, was 
used. In computing the interfering contours of KCSJ, a 
conductivity of 3 x 10- 14 emu was used for the first ten 
miles, a conductivity of 6 x 10- 14 emu for the next 20 miles, 
a conductivity of 15 x 10- 14 emu for the next 155 miles, and 
a conductivity of 20 x 10- 14 emu thereafter. The decibel 
method was used for calculation with the composite conduc¬ 
tivity. This is the method which is specified in the Stan¬ 
dards of Good Engineering Practice for computing inter¬ 
ference in such cases. 

Using the values of antenna efficiency and soil conduc¬ 
tivity which are mentioned above, it was determined that 
no interference to Station WOW would be caused within 
the normally protected contour of that station. 

On the basis of the best information which was available 
at the time, therefore, the statements of Mr. McIntosh at 
the hearing, which implied that WOW would receive no 
interference from KCSJ, were completely justified. 

318 Since the application was granted by the FCC, new 
information has been obtained, the Standards of 

Good Engineering Practice have been changed, and one of 

* The time sharing agreement filed by KSAO and WIBW with the FCC 
indicates that KSAC operates during 20.5 hours each week. All of thin is 
during the daytime with the possible exception of a few minutes during the 
winter months. Assuming that daytime averages 12.0 hours, or 84 hours a 
week, KSAC operates 24.4% of daytime hours. 



31 


the stations involved has increased its operating power. 
These factors, all of which affect the interference problem, 
are listed below: 

1. Measurements made by the Chief Engineer of WOW 
and analyzed by A. D. Ring and Company indicate that the 
average conductivity over the entire path from Pueblo to 
the WOW 0.5 mv/m contour averages 15 x 10- 14 emu. 

2. The Standards for adjacent channel interference have 
been changed so that the necessary ratio of desired to un¬ 
desired signal is now 1:1 rather than 2:1, as was formerly 
the case. 

3. Station KSAC has increased its operating power from 
1 kilowatt to 5 kilowatts. 

The result of all these changes is reflected in Figure 2, 
attached, which shows the situation as it exists today. This 
figure shows the interference area to WOW as measured 
by that station and determined by its consulting engineer 
and also the interference to WOW from KSAC and WTBW, 
operating with their presently authorized power and using 
the existing Standards for adjacent channel interference. 
The additional interference to WOW caused by Station 
KCSJ, alone, is restricted to a small section on the north 
end of the crescent which was alleged by WOW to consti¬ 
tute the interference area. The area within this section is 
911 square miles within which reside 9,046 persons. 
319 Station KCSJ causes additional interference to 
WOW during the time that Station KSAC is not on 
the air in an area of 2,200 square miles, having a popula¬ 
tion of 21,226 persons. The population figures were taken 
from the 1940 census and were determined in accordance 
with the methods prescribed in the Standards of Good En¬ 
gineering Practice. 

The facts contained in this engineering statement can be 
summarized as follows: 

1. Calculations based on a reasonable interpretation of 
the FCC soil map indicated that no interference to WOW 
would result from the operation of Station KCSJ. 
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2. Measurements made subsequent to the licensing of 
KCSJ, indicate the conductivity to be higher than that 
shown on the map. Even taking this into account, how¬ 
ever, most of the interference to WOW lies within an area 
already receiving interference from KSAC or WIBW. 

Elizabeth L. Dahlberg 

Subscribed and sworn to before me, a Notary Public at 
Washington, D. C. on this 13th day of September, 1948. 

Jean I. Morgan 
Notary Public, D. C. 

My Commission expires: Sept. 1,1951. 
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322 Filed Sep 24 1948 

before the 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C- 

License No. BL-2565 

In re The Star Broadcasting Company, Inc. 
Pueblo, Colorado 

Licensee of Standard Broadcast Station KCSJ 

Reply to Opposition to Petition That Commission Issue a 

Rule to Show Cause 

The Star Broadcasting Company, Inc. (hereinafter re¬ 
ferred to as KCSJ) has filed an opposition to the petition 
of Radio Station WOW, Inc., that the Commission issue a 
rule to show cause why the license of KCSJ should not be 
modified so as to require the operation of KCSJ during 
daytime hours with the identical directional antenna that it 
now uses during night hours. Radio Station WOW, Inc. 
(hereinafter referred to as WOW) files this reply to the 
opposition of KCSJ. 

1. The first paragraph of the 11 opposition’’ recites the 
history of the KCSJ application and the action taken 
thereon, all of which is admitted by WOW. 

2. The second and third paragraphs of the 1 ‘opposition** 
allege that WOW was not diligent in protecting its inter¬ 
ests because it had relied upon the sworn representations 
made by KCSJ and its consulting radio engineer. It is 
submitted that not only WOW, but the Commission as well, 
relied upon the sworn representations of KCSJ. It having 
now been shown that the KCSJ application was granted on 
a misstatement of fact, KCSJ can not be held blameless and 
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WOW be required to suffer objectionable interference all 
without KCSJ being required to show at a public hearing 
that the objectionable interference to WOW is in the public 
interest. 

323 3. The fourth and fifth paragraphs of the “opposi¬ 

tion’ J (although raising a question of certain ad¬ 
jacent channel interference throughout a portion of the 0.5 
mv/m contour of WOW) actually admit the causing of co¬ 
channel interference to WOW by KCSJ throughout an 
otherwise interference-free service in an area of 2,200 
square miles containing a population of 21,226 persons. 
WOW neither admits nor denies the allegation of some ad¬ 
jacent channel interference from stations WIBW and 
KSAC within a portion of its 0.5 mv/m contour. WOW 
does, however, reiterate its assertion of co-channel inter¬ 
ference from station KCSJ within its normally protected 
service area. Such interference has now been admitted by 
KCSJ—the only difference being the degree and extent of 
the objectionable interference both as to area and popula¬ 
tion. 

4. The sixth paragraph of the “opposition” discusses 
the relative service from WOW and KCSJ to listeners re¬ 
siding in areas remote from the locations of either station 
and the ability of those listeners to obtain certain network 
programs from stations other than WOW or KCSJ. An 
allegation of whether there is either service or non-service 
from stations affiliated with particular networks and located 
at remote distances, all of which is subject to proof at a 
proper hearing, can not be successfully advanced by KCSJ 
as a justifiable reason for depriving listeners of the service 
from WOW through the operation of KCSJ particularly 
when such operation was authorized upon a premise that 
has been proven inaccurate. 

5. The seventh paragraph of the “opposition” attempts 
to justify the objectionable interference to WOW on the 



37 


ground that “if further proceedings were instituted in 
every case where performance did not conform entirely to 
predictions, the Commission would be burdened far beyond 
its capacity and both licensees and the public would 
324 be subjected to intolerable hazards”. WOW has not 
heretofore challenged the good faith of KCSJ or its 
consulting engineer and it does not now do so. However, 
WOW does not condone, and neither should the Commis¬ 
sion, the brazen position now assumed by KCSJ that WOW 
should be made to suffer objectionable interference on the 
ground that the performance of KCSJ has not been made 
to conform to predictions. To require actual operation of 
a broadcast station in accordance with predicted operation 
certainly is one of the most important functions of the 
Commission and WOW is unable to comprehend how such 
a function would burden the Commission “far beyond its 
capacity” and thereby subject the public to “intolerable 
hazards”. Throughout the administration of the Communi¬ 
cations Act and the enforcement of the rules and regula¬ 
tions that have been promulgated pursuant to the Act, an 
applicant for a broadcast facility (such as KCSJ) must 
assume the burden of showing that the granting of an ap¬ 
plication is in the public interest. It is a settled principle 
of law that WOW can not have its license modified through 
a reduction of its service area without being accorded 
proper notice and hearing. The allegations made by KCSJ 
which were believed to be true at the time its application 
was granted and which allegations have now been shown to 
be erroneous must be held against KCSJ rather than 
against WOW. 

It has been shown by WOW that the KCSJ application 
was granted by the Commission on the basis of statements 
that have been proven erroneous. The “opposition” of 
KCSJ being entirely without merit it is submitted that the 
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relief requested by WOW in its petition should be granted 
forthwith. 

Respectfully submitted, 

Radio Station WOW, Inc. 

By George S. Smith 

Segal, Smith & Hennessey 
816 Connecticut Avenue, N. W. 
Washington 6, D. C. 

Its Attorneys 

September 24,1948 


326 Filed Apr 5 1949 

* BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D. C. 

File No. BR-1610 
In re Application of 
The Stab Broadcasting Company, Inc. 

Pueblo, Colorado 

For Renewal of License of Standard Broadcast Station 

KCSJ 

Petition to Designate Application for Hearing 

This petition of Radio Station WOW, Inc., shows: 

1. Radio Station WOW, Inc., (hereinafter referred to as 
WOW), has been for many years, and is now, licensee of 
standard broadcast station WOW, Omaha, Nebraska. Sta¬ 
tion WOW is operated on the frequency 590 kilocycle with 
power of 5 kilowatts, unlimited time. 

2. The Star Broadcasting Company, Inc., Pueblo, Colo¬ 
rado, (hereinafter referred to as KCSJ), is licensee of 
standard broadcast station KCSJ, Pueblo, Colorado. Sta- 
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tion KCSJ was granted a license (BL-2565) on August 27, 
1947, for operation on the frequency 590 kilocycles with 
power of 1 kilowatt, unlimited time, a directional antenna 
to be used during night hours of operation. The license so 
granted covered a construction permit (File No. B5-P- 
4094) conditionally granted by the Commission on October 
16, 1946, and a modification of construction permit (File 
No. B5-MP-2252) granted February 20, 1947. Both appli¬ 
cations for construction permits as well as the record of 
hearing on the original application, contained sworn state¬ 
ments to the effect that no interference would be caused to 
WOW by KCSJ. 

3. After operation had been commenced at KCSJ and 
after numerous complaints of interference during daytime 
hours had been received by WOW, the latter caused field 
intensity measurements to be taken during the months of 
March and April, 1948, to determine whether or not the 
operation of KCSJ was, in truth and in fact, actually caus¬ 
ing objectionable daytime interference within the 
327 normally protected 0.5 mv/m contour of WOW con¬ 
trary to the representations that had been made to 
the Commission by KCSJ in applications and in open hear¬ 
ing. Thereafter, on August 25,1948, WOW filed a petition 
grounded upon a report of field intensity measurements 
and an analysis of the measurements. The petition, accord¬ 
ing to the ‘ i interference study’’ attached thereto and made 
a part thereof, disclosed that the operation of KCSJ was 
producing objectionable interference during the daytime 
within the normally protected 0.5 mv/m contour of WOW 
throughout an area comprising 5,900 square miles contain¬ 
ing 69,600 persons. It was also shown that the objection¬ 
able daytime interference being caused by KCSJ to WOW 
could be eliminated provided KCSJ was required to oper¬ 
ate during day hours with the directional antenna which it 
was using during night hours. The petition specifically re¬ 
quested the Commission to issue to KCSJ a rule to show 
cause why its license should not be modified so as to require 
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the operation of KCSJ during day hours with the identical 
directional antenna which it uses during night hours there¬ 
by making it possible for WOW to continue rendering an 
interference-free program service to the same extent that 
such interference-free service was enjoyed prior to the com¬ 
mencement of operation of KCSJ. The said petition of 
August 25,1948, is still pending before the Commission and 
is incorporated herein by reference. 

4. On September 15, 1948, an “Opposition to Petition 
That Commission Issue a Rule to Show Cause” was filed 
on behalf of KCSJ. On September 24,1948, WOW replied 
to the “Opposition” filed by KCSJ. In its reply, WOW 
pointed out that KCSJ in its “Opposition” had actually 
admitted, as originally alleged by WOW, the causing of co¬ 
channel interference to WOW by KCSJ throughout an 
otherwise interference-free area of 2,200 square miles con¬ 
taining a population of 21,226 persons. The “Opposition 
to Petition That Commission issue a Rule to Show Cause” 
filed by KCSJ on September 15, 1948, and the “Reply to 
the Opposition to Petition That Commission Issue a Rule 
to Show Cause” filed by WOW on September 24, 1948, are 
each made a part hereof as though specifically set forth 
herein. 

328 5. KCSJ now has pending before the Commission 

an application for renewal of license. The applica¬ 
tion was filed on March 1,1949, and has been assigned File 
No. BR-1610. 

6. The renewal of license will, if granted, enable KCSJ 
to continue causing objectionable interference to the service 
rendered by WOW throughout a large area containing a 
large population—the area and population being more fully 
set forth and described in the several pleadings referred to 
in paragraphs 3 and 4 above. 

Wherefore, the premises considered, the Commission is 
requested to designate for hearing the pending application 
of KCSJ for renewal of license to determine the extent of 
the objectionable interference being caused to WOW and 
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whether such interference is or is not in the public interest. 
The application should also be designated for hearing to 
determine whether or not KCSJ should, in the public inter¬ 
est, be required to operate during daytime hours with the 
identical directional antenna that is now being used during 
nighttime hours, thereby making it possible for WOW to 
continue rendering an interference-free program service 
throughout the area served by WOW prior to the com¬ 
mencement of operation of KCSJ. 

Respectfully submitted, 


Radio Station WOW, Inc. 

By George S. Smith 

Segal, Smith and Hennessey 
816 Connecticut Avenue, N. W. 
Washington 6, D. C. 

April 5, 1949 Its Attorneys 

* *.. 

337 Filed Apr 111949 

BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

File #BR-1010 
In re Application of 

The Star Broadcasting Company, Inc. (KCSJ) 
Pueblo, Colorado. 

For Renewal of License 
and 

File #BR-686 

Application of Radio Station WOW, Inc. (WOW) 

Omaha, Nebraska. 

For Renewal of License. 

Opposition to Petition to Designate Application for Hearing 

Star Broadcasting Company, Inc., by its attorneys, op¬ 
poses the petition of Radio Station WOW, Inc., requesting 
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designation of the application of The Star Broadcasting 
Company, Inc. for renewal of license for hearing. In sup¬ 
port of its opposition, petitioner states as follows: 

1. As stated in the petition of Radio Station WOW, Inc. 
(hereinafter referred to as WOW), The Star Broadcasting 
Company, Inc. (hereinafter referred to as KCSJ) is the 
licensee of Station KCSJ, operating on 590 kc at Pneblo, 
Colorado, with 1 kilowatt, unlimited time, using a direc¬ 
tional antenna at night. The license was granted on Au¬ 
gust 27,1947, pursuant to a construction permit granted on 
October 16,1946 and modified on February 20,1947. WOW, 
also operating on 590 kc, had field intensity measurements 
made in March and April, 1948, which purport to prove 
that KCSJ causes objectionable interference during day¬ 
time hours within the normally protected 0.5 mv/m contour 
of WOW. 

2. In August, 1948, WOW filed a petition that the Com¬ 
mission issue a rule that KCSJ show cause why its license 
should not be modified to require operation daytime with 
the directional antenna now used only during nighttime 
hours. KCSJ filed an opposition in which it pointed out 
to the Commission that WOW, though aware of the appli¬ 
cations and proceedings which led to the grant of the KCSJ 
license, made no attempt to intervene in the proceedings, 
which included a hearing on the application for construc¬ 
tion permit, and that no rights were denied WOW; that all 
of the loss of service which WOW attributed to KCSJ could 
not properly be charged against KCSJ since WOW was 
already receiving interference from other stations in the 
area where the KCSJ interference is alleged to occur; that 
the interference-free area in which KCSJ causes inter¬ 
ference, according to WOW’s measurements, contains only 
slightly more than one-half of one percent of the population 
which would otherwise receive interference-free service 

from WOW, whereas operation of KCSJ during day- 
338 time hours with its nighttime directional antenna 

would result in a loss of 24.4 percent of the popula- 
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tion now receiving interference-free service from KCSJ, 
and that the KCSJ service is more important to the popula¬ 
tion which would lose its service than is the WOW service 
to the people who lose service from that station because of 
interference from KCSJ. 

3. No action having been taken upon WOW’s petition for 
rule to show cause, WOW has now petitioned the Commis¬ 
sion to designate the pending application of KCSJ for re¬ 
newal of its license for hearing “to determine the extent of 
the objectionable interference being caused to WOW and 
whether such interference is or is not in the public inter¬ 
est,’’ as well as “to determine whether or not KCSJ should, 
in the public interest, be required to operate during day¬ 
time hours with the identical directional antenna that is 
now being used during nighttime hours.” WOW has incor¬ 
porated in its petition, by reference, its petition for rule to 
show cause and, in support of its statement that KCSJ has 
admitted causing interference to an otherwise interference- 
free service area of 2200 square miles containing a popula¬ 
tion of 21,226, KCSJ’s opposition to the rule to show cause, 
as well as WOW’s reply to the opposition. KCSJ likewise 
incorporates in its opposition herein to WOW’s “Petition 
to Designate Application for Hearing” its “Opposition to 
Petition that Commission Issue a Rule to Show Cause” and 
requests the Commission to consider fully, as though spe¬ 
cifically set forth herein, the facts and arguments there set 
forth. 

4. As indicated by the engineering affidavit attached to 
KCSJ’s opposition to WOW’s petition for rule to show 
cause, and by paragraphs 3,4, and 5 of WOW’s petition for 
rule to show cause, the statements made by The Star Broad¬ 
casting Company, Inc. in the proceedings which preceded 
the grant of the license for KCSJ, while they made no ref¬ 
erence specifically to WOW, indicated that no objectionable 
interference was expected to be caused that station. As 
clearly shown in the Commission’s records and in the 
above-mentioned engineering affidavit, field strength meas- 
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urements were not available and the methods specified in 
the Standards of Good Engineering Practice concerning 
Standard Broadcast Stations for determining interference 
in the absence of such measurements were used. WOW has 
not challenged the good faith of KCSJ or its consulting en¬ 
gineer, and there is no basis for imputing bad faith or mis¬ 
representation to KCSJ or its engineer. The station was 
constructed in accordance with the terms of the construc¬ 
tion permit issued to it, duly licensed according to the pro¬ 
visions of Section 319(b) of the Communications Act of 
1934 as amended, and it has been operated in accordance 
with the terms of its license and the rules and regu- 
339 lations of the Commission. No charge has been made 
against the licensee which warrants the setting of its 
renewal application for hearing. WOW demands that a 
hearing be held, solely upon the ground that it receives 
interference which there was no reason for anyone to ex¬ 
pect. As shown in KCSJ’s opposition to WOW’s petition 
for rule to show cause, the interference, in terms of per¬ 
centage of potential listeners affected, is slight and, in 
terms of service to the public, is unimportant. The Com¬ 
mission has, in numerous cases, granted applications for 
construction permit when interference was expected to be 
caused to a greater proportion of the interference-free ser¬ 
vice area of an existing station than WOW claims in this 
instance. It is submitted that, upon the basis of the infor¬ 
mation furnished in KCSJ’s opposition to WOW’s petition 
for rule to show cause, consideration of Section 307(b) 
alone would require a grant of the application for renewal 
of the license of KCSJ. 

5. Inasmuch as KCSJ is guilty of no wrongdoing, and, in 
fact, is not charged with violation of any rule, regulation or 
policy of the Commission, no justification for designating 
its renewal application for hearing exists. It is no more 
responsible for the situation claimed by WOW to exist than 
is WOW, which, being cognizant of the representations 
made by KCSJ concerning possibilities of interference, and 
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being cognizant, also, of th$ basis for those representations, 
saw no reason to protest them until long after the Commis¬ 
sion, by granting the requested authorizations, including a 
license, had placed its stamp of approval upon them. 
KCSJ’s position in this matter is no more “brazen” (as it 
is characterized in WOW’s reply to KCSJ’s opposition to 
the WOW petition for rule to show cause) than is WOW’s 
demand that the Commission protect WOW from the re¬ 
sults of its reliance upon “hindsight” rather than fore¬ 
sight. WOW is in no better position than KCSJ. Both 
are duly licensed stations, and, if the KCSJ renewal appli¬ 
cation is to be designated for hearing to determine whether 
it is in the public interest for KCSJ to cause interference 
to the service area of WOW, the now pending application 
of WOW for renewal of license should be designated for a 
competitive hearing in order that a determination be made 
as to whether the interference being caused to the other-' 
wise interference-free service area of KCSJ is in the public 
interest. That WOW causes interference within the nor¬ 
mally protected contours of KCSJ is clear from Table I and 
Figure 6 of the “Engineering Study” attached to WOW’s 
petition for rule to show cause. 

340 Wherefore, the Premises Considered, KCSJ 
prays that the Commission 

(1) Deny WOW’s “Petition to Designate Application 
for Hearing” and 

(2) If the KCSJ renewal application be designated for 
hearing, also designate for hearing WOW’s application 
filed March 7,1949, for renewal of license, to determine the 
extent of the objectionable interference being caused to 
KCSJ by WOW, whether or not such interference is in the 
public interest, and whether or not WOW should be re- 
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quired to install a directional antenna to protect KCSJ 
from objectionable interference. 

Respectfully submitted, 

The Stab Broadcasting Company, Inc., 

By: 

E. D. Johnston, 

Kirkland, Fleming, Green, 
Martin and Ellis, 

914 National Press Building, 
Washington, D. C. 

April 11,1949. 


346 FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D. C. 

File No. BS-1610 

In re The Star Broadcasting Company, Inc. (KCSJ) 

Pueblo, Colorado 
and 

File No. BR-1610 

In re Application of The Stab Broadcasting Company, 

Inc. (KCSJ) 

Pueblo, Colorado 

For renewal of license 

Memorandum Opinion and Order 

By the Commission: 

Commissioners Coy, Chairman, Walker and Hennock not 
participating. 

We have before us the following pleadings: (1) A peti¬ 
tion accompanied by an engineering affidavit filed August 
25, 1948 by Radio Station WOW, Inc., Omaha, Nebraska 
requesting that the Commission issue to The Star Broad- 
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casting Company, Inc., Pueblo, Colorado, an order to show 
cause why its license for the operation of Station KCSJ 
should not be modified so as to require the operation of 
KCSJ during daytime hours with the identical directional 
antenna which it now uses during nighttime hours; (2) an 
opposition to the said petition also accompanied by an en¬ 
gineering affidavit filed September 15, 1948 by The Star 
Broadcasting Company Inc.; (3) a reply to the opposition 
filed September 24, 1948; (4) a petition filed April 5, 1949 
by Radio Station WOW, Inc. requesting that the applica¬ 
tion of The Star Broadcasting Company, Inc. for renewal 
of license of Station KCSJ be designated for hearing; and 
(5) an opposition to the said petition filed April 11, 1949 
by The Star Broadcasting Company, Inc. 

Radio Station WOW, Inc. is licensee of Station WOW, 
Omaha, Nebraska which operates on 590 kc, with a power 
of 5 kilowatts, unlimited time. On October 1, 1945 The 
Star Broadcasting Company, Inc. filed an application (File 
No. BP-4094) for a construction permit for a new stand¬ 
ard broadcast station at Pueblo, Colorado to operate on 
the frequency 590 kc, with power of 1 kilowatt, unlimited 
time, using a directional antenna at night. This applica¬ 
tion was designated for hearing in a consolidated proceed¬ 
ing which was held beginning April 8, 1946. It was stated 
in the application and by the applicant’s consulting engi¬ 
neer at the hearing that the proposed operation would not 
cause interference to WOW. These statements were based 
on the conductivities shown in the Commission’s soil map 
for the path between Omaha and Pueblo and the so-called 
decibel method 1 of predicting signal propagation. 
347 On October 16, 1946 the Commission adopted an or¬ 
der severing the application of The Star Broadcast¬ 
ing Company, Inc. from the consolidated proceeding and 
granting it on the condition that the nighttime radiation 

l This was the method then prescribed in the Commission’s standards for 
predicting propagation over a path of non-homogeneons conductivity. The 
Standards have since been amended and the so-called equivalent distance 
method is now used. 
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be reduced in the direction of XEHQ, Hermosillo, Mexico. 
On October 22, 1946 an application for modification of con¬ 
struction permit to comply with the above condition was 
filed, and was granted February 20, 1947. The call letters 
KCSJ were assigned. Construction was completed in ac¬ 
cordance with the construction permit and a license (File 
No. BL-2565) was granted August 27, 1947 for the term 
expiring May 1, 1949. Radio Station WOW, Inc. did not 
seek to participate in the hearing on the application of The 
Star Broadcasting Company Inc. and did not petition for 
reconsideration or otherwise protest the grant of that ap¬ 
plication. 

After KCSJ had commenced operation and during the 
months of March and April 1948 field intensity measure¬ 
ments were made by WOW between Pueblo, Colorado and 
Omaha, Nebraska on 590 kilocycles to determine whether 
the operation of Station KCSJ was in fact causing objec¬ 
tionable daytime interference within the normally protected 
0.5 mv/m contour of WOW. Based upon these measure¬ 
ments, WOW alleges that KCSJ causes daytime interfer¬ 
ence within the normally protected 0.5 mv/m contour of 
WOW to an area of 5,900 square miles with a population of 

69.600 persons, which area WOW previously served; that 
WOW likewise interferes with KCSJ; that subtracting this 
interference KCSJ presently serves daytime an area of 

28.600 square miles with a population of 251,400; that if 
KCSJ operates daytime with its present nighttime direc¬ 
tional antenna interference from KCSJ to WOW would be 
eliminated and interference from WOW to KCSJ would 
be greatly reduced; and that, so operating, KCSJ would 
provide daytime service to an area of 26,330 square miles 
with a population of 189,900 and would continue to satisfy 
the objective of the station as stated in its original appli¬ 
cation of providing service to the city of Pueblo and 
environs. 

The opposition filed by KCSJ does not take issue with 
the measurements submitted by WOW nor with the extent 



49 


of interference within the 0.5 mv/m normally protected 
contour of WOW caused by the operation of KCSJ. KCSJ 
alleges, however, that WOW also receives adjacent channel 
interference from KSAC, Manhattan, Kansas and WIBW 
Topeka, Kansas which share time on 580 kc; that the areas 
of interference from these stations overlap the area of in¬ 
terference from KCSJ so that when KSAC in operating 
(WIBW off) KCSJ causes additional interference to WOW 
in an area of 911 square miles containing 9,046 persons and 
when WIBW is operating (KSAC off) additional inter¬ 
ference is caused WOW by KCSJ in an area of 2,200 square 
miles containing 21,226 persons, representing 1.7% of the 
area and .63% of the population claimed by WOW to be 
included within its 0.5 mv/m daytime contour; and that if 
KCSJ operates daytime with its nighttime directional an¬ 
tenna its daytime service area will be reduced by an area 
of 2,270 square miles with a population of 61,500 represent¬ 
ing 7.9% and 24.4% respectively of the area and popula¬ 
tion now served. 

In its reply to the KCSJ opposition, WOW states that it 
neither admits nor denies that it receives adjacent channel 
interference in a portion of the area within its 0.5 mv/m 
contour. Neither party has supplied information concern¬ 
ing the other broadcast services available to the area now 
lost by WOW or the area which KSCJ would lose if its day¬ 
time operation were modified as requested by WOW. 
348 There is no substantial disagreement between the 
parties here as to the facts. WOW in its petition 
did allege that it had, prior to the construction of KCSJ, 
rendered an interference free service throughout the area 
within its 0.5 mv/m contour. Significantly the engineering 
affidavit accompanying the petition did not support this 
allegation but spoke of the 0.5 mv/m contour of WOW as 
its normally protected and not its interference free contour. 
KCSJ has alleged that in fact, WOW is subject to consider¬ 
able adjacent channel interference which overlaps the area 
of interference from KCSJ. WOW states that it neither 
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admits nor denies this allegation. There appears to be no 
question but that KCSJ’s statement is substantially accu¬ 
rate. A cursory examination of the maps submitted by 
both parties discloses that KSAC and WIBW are located 
within the WOW 0.5 mv/m contour and not far from the 
interference area caused by KCSJ. Without further an¬ 
alysis it is obvious that they cause interference within the 
WOW 0.5 mv/m contour and it is probable that the inter¬ 
ference areas caused by them and by KCSJ overlap. 

Taking the facts as stated by the parties as accurate with 
the exception of WOW’s claim that except for KCSJ its 
0.5 mv/m would be interference free, it remains to deter¬ 
mine what if any action would be appropriate in the cir¬ 
cumstances. WOW takes the position that since KCSJ ob¬ 
tained its grant upon representations that no interference 
would result to WOW which, though made in good faith, 
have turned out to be erroneous, KCSJ must assume the 
burden of correcting the interference condition which has 
resulted; that both WOW and the Commission relied on 
KCSJ’s representation; and that as a result WOW’s 
license has been indirectly modified through a reduction of 
its service area without it having been accorded proper 
notice and hearing. 

We cannot agree. Our Standards of Good Engineering 
Practice provide that where suitable measurements are not 
available interference may be predicted upon the basis of 
the conductivity shown in the Commission’s soil maps. 
The Commission constantly takes action on applications, 
with and without hearing, based upon predictions of cover¬ 
age and interference made in the above manner. Any in¬ 
terested party may controvert such predictions by taking 
appropriate measurements, but such attack must be timely. 
If the question of the validity of every grant could be re¬ 
opened as a matter of right on the basis of measurements 
made long after the grant became final, the Commission’s 
processes would be seriously interfered with and licensees 
would be subjected to an unreasonable burden defending 
and redefending their assignments. 
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WOW states that it was aware of and relied upon the 
statements made in the KCSJ application. It was likewise 
aware of, or should have been aware of, the basis of those 
statements, and it therefore relied to the same extent as 
KCSJ and the Commission on the accuracy of the Commis¬ 
sion’s soil map. WOW had notice of the KCSJ applica¬ 
tion ; it had notice of the hearing on that application; it had 
notice of the final grant of the application. It failed to 
protest at anytime. It was at liberty to take measurements 
and, if they indicated that interference would result, to 
bring that fact to the Commission’s attention. It did not do 
so. WOW cannot now shift the responsibility for its own 
failure to protect its rights onto KCSJ or the Commission. 

This is not to say that where, as here, we have 
349 granted an application in the belief that interference 
will not result and interference does in fact result, 
we will close our eyes to the situation. We must examine 
the facts, as they are now known, to determine what resolu¬ 
tion of the problem will best serve public interest. But in 
such a situation neither station has any right to a hearing 
as against the other and the burden is upon the station 
seeking to change one or both of the assignments properly 
arrived at to show that such change would serve the public 
interest. 

Returning to the facts in this case, it appears that modi¬ 
fication of the KCSJ license proposed by WOW would re¬ 
sult in a loss of service to an area of 2,270 square miles with 
a population of 61,500, representing 7.9% of the area and 
24.4% of the population within the present KCSJ inter¬ 
ference-free service contour. WOW, on the other hand, 
suffers a loss of service from present KCSJ operation at 
the worst in an area of 2,200 square miles with a population 
of 21,226. 2 Recognizing adjacent channel interference, it is 
estimated this additional loss represents approximately 
2% of the area and 1% of the population receiving an inter- 

2 The loss attributable to KCSJ is even smaller when KSAC is operating’, 
which under its present time sharing agreement ih in the neighborhood of 
20% of daytime hours. 
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ference-free daytime service from WOW. 3 The disparity 
between the two losses is such that, in the absence of a 
strong showing that the area lost to WOW is in greater 
need of service than the area which would be lost to KCSJ, 
we can only conclude that the proposed modification of the 
KCSJ license would not serve the public interest. No such 
showing has been made. WOW alleges that the loss to 
KCSJ would not prevent it from fulfilling its purpose as 
expressed in its application, of serving Pueblo and en¬ 
virons. This alone is not significant. WOW has not shown 
that it has any greater interest in serving the area now lost 
to interference from KCSJ, than KCSJ has in serving the 
area which it would lose if its license were modified. 

Accordingly, it is ordered, this 30th day of June, 1949, 
that the said petitions of Radio Station WOW, Inc., re¬ 
questing that the Commission issue an order to The Star 
Broadcasting Company, Inc. to show cause why its license 
for the operation of KCSJ should not be modified and des¬ 
ignate for hearing the above-entitled application of The 
Star Broadcasting Company, Inc. for renewal of license of 
KCSJ, are denied. 

Federal Communications Commission 

T. J. Slowie 
Secretary 

3The population and area served by WOW with an interference-free signal 
have not been shown by either WOW or KCSJ. The above percentages are 
based on the best estimate of the population within the WOW interference- 
free contour which can be made from the data supplied by the parties. 
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350 FEDERAL. COMMUNICATIONS COMMISSION 

WASHINGTON 25, D. C. 

Public Notice 38385. 

BROADCAST ACTIONS 

Report No. 1522 July 21, 1949 

The Commission en banc, by Commissioners Walker, 
Hyde, Jones and Sterling, on July 20 took the following 
actions: 


KCSJ The Star B/cg. Co., Inc., Pueblo, Colo. 
Granted renewal of license for period ending May 1,1952 
(BR-1610). 


Excerpts from Engineering Report Supplementing Appli¬ 
cation by Star Broadcasting Company, Filed November 
15, 1945. 


81 27 (a) (4) 

No interference will be caused other stations by opera¬ 
tion of this proposed station at night, but minor interfer¬ 
ence to KLZ will obtain during daytime. See Exhibit E.5 
for pertinent data. 

27 (a) (5) 

No interference will be caused other stations at night. 
However, during the day KLZ will lose a minor area repre¬ 
sented approximately by the 25 mv/m contour of the pro¬ 
posed station’s daytime pattern. See Exhibit E.5. 

82 27 (b) 

The conductivity used was derived from the FCC United 
States map showing a conductivity varying from 6 x 10- 14 
to 15 x 10- 14 emu for the proposed station as shown on Ex¬ 
hibit E.4. The effective field intensity for the proposed 






54 


station was assumed to be 175 mv/m at 1 mile for one kilo¬ 
watt, which is reasonable. The population count was made 
on the basis of the United States 1940 Census and consider¬ 
ation was given population shifts as shown by the OPA 
ration-book statistics. 


93 ‘ federal communications commission 

WASHINGTON 25, D. C. 

Notice of Hearing 

Docket No. 6814 
File No. B5-P-4094 

In re application of The Star Broadcasting Company, Inc. 

(NEW) 

Date filed October 8, 1945 

For Construction Permit 

Class of Service Standard Broadcast 

Class of station Standard Broadcast 

Location Pueblo, Colorado 

Opebating Assignment Specified 
Frequency 590 kc 

Power 1 kw night* 1 kw day 

Hours of Operation Unlimited 

•DA-night 

You are hereby notified that the Commission has exam¬ 
ined the application in the above-entitled case and has des¬ 
ignated the matter for hearing in consolidation with the ap¬ 
plications of San Bernardino Broadcasting Company, Inc., 
San Bernardino, California (File No. B5-P-3908; Docket 
No. 6811); Lee Bros. Broadcasting Company (KFXM), 
San Bernardino, California (File No. B5-P-4093; Docket 
No. 6812); Nevada Radio and Television Company, Beno, 
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Nevada (File No. B5-P-3832; Docket No. 6813); New Mex¬ 
ico Broadcasting Company (KGGM), Albuquerque, New 
Mexico (File No. B5-P-2918; Docket No. 6142); and South¬ 
ern Utah Broadcasting Company, (KSUB) Cedar City, 
Utah (File No. B5-P-3854; Docket No. 6759), on the follow¬ 
ing issues.: 

1. To determine the legal, technical, financial, and other 
qualifications of applicant, its officers, directors, and stock¬ 
holders, to construct and operate the proposed station. 

2. To determine the areas and populations which may be 
expected to gain primary service from the operation of the 
proposed station and the character of other broadcast ser¬ 
vice available to those areas and populations. ' 

3. To determine the type and character of program ser¬ 
vice proposed to be rendered and whether it would meet 
the requirements of the areas and populations proposed to 
be served. 

4. To determine whether the operation of the proposed 
station would involve objectionable interference with the 
service of any existing broadcast station or with the service 
proposed in any pending applications, the nature and extent 
of any such interference, the areas and populations affected 
thereby, and the availability of other broadcast service to 
such areas and populations. 

5. To determine whether the operation of the applicant’s 
station, as proposed, would involve objectionable interfer¬ 
ence with Station XEHQ, Hermosillo, Mexico, and, if so, 

the nature and extent thereof. 

94 6. To determine whether the installation and oper¬ 

ation of the proposed station would be in compliance 
with the Commission’s Rules and Standards of Good En¬ 
gineering Practice concerning standard broadcast stations. 

7. To determine whether the erection of the antenna sys¬ 
tem proposed herein would be consistent with existing 
Civil Aeronautics Administration requirements. 

8. To determine on a comparative basis which, if any, of 
the applications in this consolidated proceeding should be 
granted. 
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The Applicant is hereby given the opportunity to obtain 
a hearing on such issues by filing a written appearance in 
accordance with the provisions of Section 1.384 of the Com¬ 
mission’s Rules of Practice and Procedure. Persons other 
than the applicant herein and the applicants already made 
a party by consolidation, who desire to be heard must file 
a petition to intervene in accordance with the provisions of 
Sections 1.102, 1.141 and 1.142 of the Commission’s Rules 
of Practice and Procedure. 

The applicant’s address is as follows: 

The Star Broadcasting Company, Inc. 
c/o Frank S. Hoag, Sr. 

211 West 5th Street 
Pueblo, Colorado 


Dated at Washington, D. C., Feb. 21,1946. 


Federal Communications Commission 


T. J. Slowie, 
Secretary. 


(89885) 


Excerpts from testimony of Frank McIntosh, Star Broad¬ 
casting Company’s Consulting Engineer, at Hearing 
Held March 21,1945. 


95 Frank H. McIntosh, a witness called for and on be¬ 
half of The Star Broadcasting Company, having 
been first duly sworn, took the stand and testified as fol¬ 
lows: 


96 Direct examination 
By Mr. Rollo: 

Q. Will you state your name? A. Frank H. McIntosh. 
Q. What is your address? A. 710 14th Street, N. W. 
Q. Washington, D. C. ? A. Washington, D. C. 






57 


Q. What is your profession? A. Consulting radio engi¬ 
neer. 

Q. Have you been retained by the Star Broadcasting 
Company, Inc., in connection with its pending application? 
A. I have. 

• ••****•*# 

106 By Mr. Kollo: 

Q. Are there any questions of daytime interference to 
any stations on 590 kilocycles or adjacent channels other 
than KLZ? A. No. 

107 Q. Have you made a study of the nighttime inter¬ 
ference problems presented by the application? A. 

Yes, sir, we have. 

(A document was marked as Star Exhibit No. 32, for 
identification.) 

108 By Mr. Kollo: 

Q. Are the results of your study contained in Exhibit 32? 
A. Yes, sir. 

Q. What conclusions do you draw from the exhibit with 
respect to whether or not the application will cause any in¬ 
terference to any existing stations at night? A. It will 
cause no interference to any existing stations at night, ex¬ 
cept, as defined under NARBA, to Hermosillo, Mexico. 

Q. Does Exhibit 32 include your studies with respect to 
the pending applications for 590 kilocycles that are con¬ 
solidated in this proceeding? A. Yes, sir. 

Q. And what conclusions do you draw from your study 
with respect to whether or not any interference will be 
caused to those proposed stations? A. None will be caused 
to the proposed stations, under the meaning of the Stand¬ 
ards of Good Engineering Practice. 

Q. By that do you mean that the interfering signal at 
each of these locations from the proposed station of The 
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Star Broadcasting Company will be less than 70 percent 
of the dominant signal from other stations on the channel? 
A. That is correct, from existing stations on the channel. 


114 By Mr. Rollo: 

Q. Is it a correct statement, or a correct summary of 
your testimony and exhibits, that operation of the station 
proposed by The Star Broadcasting Company will not cause 
additional interference to any existing stations, that is, 
other than XEHQ, which you have discussed in detail, or 
to any stations proposed by pending applications, and that 
a grant of any applications pending will not increase the 
interference to The Star Broadcasting Company station 
over and above that occasioned by existing stations on 590 
kilocycles? A. That is correct. 


116 Cross examination 
By Mr. Burke: 

Q. On these Exhibits 24 to 30, you show conductivities 
used of 6 and 15. What is the basis for those conductivi¬ 
ties? A. Those were taken from the F. C. C. map. 
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{Rnttefc States Court of 


No. 10350 

Radio Station WOW, Inc., appellant 


No. 10359 

Radio Station WOW, Inc., appellant 


statement of facts 

These are two appeals taken by Radio Station WOW, Inc., 
of Omaha, Nebraska. On July 15,1949, Radio Station WOW, 
Inc., appealed from a Memorandum Opinion and Order of the 
Commission dated June 29, 1949 (App. 46-52), 1 denying its 
petition requesting that the Commission issue an order to The 
Star Broadcasting Company, Inc., of Pueblo, Colorado, to show 
cause why its license for the operation of Radio Station KCSJ 
should not be modified, and also denying its petition requesting 
the Commission to designate for hearing the then pending 
application of The Star Broadcasting Company, Inc. for the 
renewal of its license (App. 2). On July 22,1949, it appealed 

'In this brief references to the Joint Appendix appear as (App. —) and 
references to the record filed with this Court as (B. —). 
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from the Commission’s action of July 20,1949 (App. 53) grant¬ 
ing the application of The Star Broadcasting Company for re¬ 
newal of its license to operate Station KCSJ (App. 8a). 

On October 8, 1945, The Star Broadcasting Company, Inc., 
intervenor, 2 filed an application for a construction permit for 
a new standard broadcast station at Pueblo, Colorado, to oper¬ 
ate on the frequency 590 kc, with power of 1 kilowatt, unlim¬ 
ited time, using a directional antenna at night (R. 1-72). This 
application contained, as required by Section 1.311 of the 
Commission’s Rules, an engineering report setting forth, in 
detail, the technical characteristics of the proposed operation 
and the extent to which such operation might be expected to 
cause objectionable interference to existing stations (R. 74-90). 
The report stated, in part, that based on an assumed effective 
field intensity of 175 mv/m (microvolts per meter) at one mile 
for one kilowatt of power, and soil conductivity ranging from 
6 x 10" 14 to 15 x 10 -14 emu., derived from the soil conductivity 
map contained in the Commission’s Standards of Good Engi¬ 
neering Practice, no interference to any other stations would be 
caused day or night by the operation of the proposed station 
with the exception of minor daytime interference to Station 
KLX, which is not involved in this appeal (App. 53-54). 

Because this application was believed to involve possible 
conflict with other pending applications, as well as objection¬ 
able interference to a Mexican station, the Commission noti¬ 
fied Star on February 21, 1946, that its application had been 
designated for hearing in a consolidated proceeding (App. 
54). This notice, which was published in the Federal Register, 
11 F. R. 2280 (March 6,1946), stated that one of the issues to 
be determined was whether the operation of the proposed sta¬ 
tion would involve objectionable interference to the service 
of any existing broadcast station (App. 55). At the hearing 
(R. 95-118), Star’s consulting engineer testified that the opera¬ 
tion of the proposed station would not cause additional inter¬ 
ference to any existing station, other than Station XEHQ, 


* Hereinafter sometimes referred to as “Star.” 
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which is not involved in this appeal (App. 57-^58) * The ap¬ 
pellant did not participate in this hearing, and at no time filed 
any motion requesting permission to intervene or otherwise 
participate therein. 

After the consolidated hearing was concluded, Star on June 
4, 1946, petitioned the Commission for severance of its appli¬ 
cation from the proceedings, and upon such severance, for 
grant of the application (R. 133-139). This request was not 
opposed by appellant. On October 16, 1946, the Commission 
adopted an order severing the application of the Star Broad¬ 
casting Company, Inc. from the consolidated proceeding and 
granting it on condition that it file an application for modifica¬ 
tion of construction permit showing that the nighttime radia¬ 
tion would be reduced in the direction of XEHQ, Hermosillo, 
Mexico (R. 148). On October 22, 1946, such an application 
for modification of Star's construction permit was filed by Star 
(R. 151-198), and it was granted by the Commission on Febru¬ 
ary 20,1947 (R. 203-204). Appellant did not file any petition 
for rehearing or reconsideration of either of these actions by 
the Commission, as it was entitled to do under Section 405 of 
the Communications Act, and Section 1.390 (then numbered 
Section 1.387) of the Commission’s Rules. Nor did it chal¬ 
lenge the grants by an appeal to this Court. Star filed an 
application for a standard broadcast station license to cover 
its construction permit on July 9, 1947 (R. 250-256), which 
the Commission issued to Star on August 27, 1947 (R. 264- 
268). 

On August 25, 1948, almost two years after the grant of 
Star’s original construction permit, Radio Station WOW, Inc., 
appellant 4 licensee of Station WOW, Omaha, Nebraska, which 
operates on 590 kc, with a power of 5 kilowatts, unlimited 
time, entered the case for the first time by filing a petition 
(App. 9-14), accompanied by an engineering affidavit (App. 
15-21), requesting that the Commission issue to Star an order 
to show cause why, in order to afford additional protection to 

*At page 56 of the Joint Appendix it is inadvertently stated that the 
hearing was held on March 21,1945. The hearing was actually held begin¬ 
ning April 8,1946 (App. 47, Appellant’s Brief 4). 

4 Hereinafter sometimes referred to as “WOW.” 
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Station WOW, Star’s license for the operation of Station 
KCSJ should not be modified so as to require the operation of 
KCSJ during daytime hours with the identical directional an¬ 
tenna which it used during nighttime hours (App. 14). In 
its petition, WOW conceded that it had been cognizant of the 
position of Star, stated in its application and the engineering 
testimony at the hearing on its application, that no objection¬ 
able interference would be cause to any existing licensee (App. 
11) and that it had not sought to intervene in the hearing or 
seek rehearing or reconsideration of the grant to Star. It 
stated, however, that after KCSJ had commenced operation,. 
field intensity measurements had been made by WOW between 
Pueblo, Colorado, and Omaha, Nebraska, which indicated that 
. the soil conductivity between Pueblo and Omaha was greater 
than that shown on the Commission’s soil-conductivity map in 
the Standards, with the result that the operation of Station 
KCSJ was producing objectionable interference during the 
daytime within the normally protected 0.5 mv/m contour of 
Station WOW (App. 11,12). 

On September 15,1948, Star filed an opposition to the peti¬ 
tion (App. 23-29), which was also accompanied by an engi¬ 
neering affidavit (App. 29-34). In its opposition, Star 
pointed out that its statement that there would be no inter¬ 
ference to WOW had not been based on field strength measure¬ 
ments, but had been based upon the soil conductivities for the 
areas involved shown in the Commission’s conductivity map, 
and calculations made in the manner prescribed in the Com¬ 
mission’s Standards of Good Engineering Practice and that it 
had expressly so stated both in its application and in the course 
of its engineering testimony at the hearing (App. 24). It also 
pointed out that WOW, in its petition, had given no considera¬ 
tion to the interference which the area in question would re¬ 
ceive from Stations KSAC and WIBW, sharing time on an ad¬ 
jacent channel, 580 kilocycles (App. 25-26). It alleged that 
WOW did not, under the Commission’s Standards, render in¬ 
terference-free service during daytime hours to any of the area 
receiving interference from KSAC or WIBW (App. 26), and 
it argued that the public interest would not be served by re¬ 
quiring KCSJ to utilize a directional antenna during the day- 
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time, which would result in a substantial loss of population 
served by KCSJ, to afford interference-free protection to the 
smaller number of persons served by WOW, to whom, accord¬ 
ing to WOW’s measurements, the KCSJ operation caused ob 
jectionable interference (App. 27-28). On September 24, 
1948, WOW replied to the opposition filed by KCSJ (App. 
35-38). In its reply WOW stated that it “neither admits nor 
denies the allegation of some adjacent channel interference 
from stations WIBW and KSAC within a portion of its 0.5 
mv/m contour” (App. 36), but otherwise reiterated its claim 
that it was entitled to receive a hearing to determine whether 
the requested limitation on KCSJ’s service should be ordered 
by the Commission (App. 38). 

While WOW’s petition that the Commission issue a rule to 
show cause and the related pleadings were still pending before 
the Commission, Star filed, on March 1, 1949, an application 
for renewal of its license upon the same terms as those under 
which KCSJ was then operating. A petition was filed by 
WOW on April 5, 1949, requesting that the application of 
Star for renewal of license of Station KCSJ be designated for 
hearing (App. 38-41). On April 11, 1949, Star filed an op¬ 
position to WOW’s petition (App. 41-46). Both parties in¬ 
corporated by reference the contents of their pleadings filed 
with the Commission, dealing with appellant’s petition to show 
cause. 

In a Memorandum Opinion and Order dated June 30, 1949, 
the Commission denied the petitions by WOW requesting that 
the Commission issue an order to show cause why Star’s license 
for the operation of KCSJ should not be modified and to 
designate for hearing the application of Star for renewal of its 
license (App. 46-52). The Commission took the facts as stated 
by the parties as accurate with the exception of WOW’s daim 
that except for KCSJ its 0.5 mv/m contour would be inter¬ 
ference-free (App. 50) 5 and considered what action would be 

"WOW alleged in its petition that it had, prior to the construction of 
KCSJ, rendered an interference-free service throughout the area within 
its 0.5 mv/m contour, but the engineering affidavit accompanying the peti¬ 
tion spoke of the 0.5 mv/m contour of WOW only as its “normally pro¬ 
tected” and not as its interference-free contour. 
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appropriate. It considered WOW’s argument that since KCSJ 
obtained its grant upon “representations” that no interferences 
would result to WOW—“representations” which, though made 
in good faith, had turned out to be erroneous, Star must assume 
the burden of correcting the interference condition which had 
allegedly resulted, and had indirectly modified WOW’s license 
without the notice and hearing guaranteed by Section 312 (b) 
of the Communications Act. But the Commission, in reject¬ 
ing this position, stated (App. 50): 

Our Standards of Good Engineering Practice provide 
that where suitable measurements are not available 
interference may be predicted upon the basis of the con¬ 
ductivity shown in the Commission’s soil maps. The 
Commission constantly takes action on applications, 
with and without hearing, based upon predictions of 
coverage and interference made in the above manner. 
Any interested party may controvert such predictions 
by taking appropriate measurements, but such attack 
must be timely * * *. 

The Memorandum Opinion and Order pointed out that WOW 
had notice of the KCSJ application; of the hearing on the ap¬ 
plication; and of the final grant (App. 51). The Commission 
further stated that under the Commission’s Rules the appel¬ 
lant had had a full opportunity to secure or participate in a 
hearing on the Star application upon making a showing that 
any grant would cause objectionable interference within its 
protected service area, and similarly had had a full opportunity 
to make the requisite showing through actual measurements 
while the Star application was pending, or immediately subse¬ 
quent to its grant, but that appellant had, instead, voluntarily 
chosen to accept the representations of Star, which were ex¬ 
pressly stated to have been based on calculations reflecting the 
data contained in the Commission’s Standards of Good Engi¬ 
neering Practice (App. 51). The Commission concluded, 
therefore, that appellant had through its own lack of action 
waived whatever rights it might have had to secure a hearing 
with respect to the Star application under Section 312 (b) of 
the Communications Act and the decision of the Supreme 




7 


Court in Federal Communications Commission v. National 
Broadcasting Company ( KOA ), 319 U. S. 239. 

However, the Commission did not allow matters to rest with 
this determination, as might be presumed from a reading of 
appellant’s brief. Instead, the Commission expressly stated 
(App. 51): 

This is not to say that where, as here, we have granted 
an application in the belief that interference will not 
result and interference does, in fact, result, we will close 
our eyes to the situation. We must examine the facts 
as they are now known to determine what resolution of 
the problem will best serve the public interest. But 
in such a situation neither station has any right to a 
hearing as against the other, and the burden is upon the 
station seeking to change one or both of the assignments 
properly arrived at to show that such change would 
serve the public interest. [Italics added.] 

The Commission, therefore, proceeded to consider appellant’s 
petitions upon their merits. Upon examination of the facts 
in this case in the light of the pleadings of the parties, however, 
the Commission was unable to conclude that appellant had 
made any showing which would warrant the Commission in 
instituting proceedings looking towards the requested modifi¬ 
cation of KCSJ’s license. It based this conclusion upon two 
considerations. The first was the uncontradicted fact that the 
requested modification would result in the loss of service from 
KCSJ to far more persons, representing a substantially larger 
percentage of the population within the station’s interference- 
free contours, than would secure the interference-free service 
from WOW which had allegedly been lost through the opera¬ 
tion of KCSJ. The second consideration was the complete ab¬ 
sence of any showing by WOW of any special or relatively 
greater need of the area losing interference-free service from 
WOW than the need for the service from KCSJ in the area 
where that service would be lost if the proposed modification 
were made. Accordingly, appellant’s petitions were denied 
(App. 52). 
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On July 15, 1949, appellant filed its Notice of Appeal in 
Case No. 10,350, from the Commission’s Memorandum Opinion 
and Order of June 29,1949, denying both its petition of August 
25,1948, requesting the Commission to issue an order to show 
cause why the KCSJ application should not be modified and its 
petition of March 1,1949, to designate the KCSJ renewal appli¬ 
cation for hearing (App. 2). On July 20,1949, the Commission, 
by order, granted the application for renewal of Star’s license to 
operate Station KCSJ (App. 53). Subsequently, on July 22, 
1949, appellant filed a second appeal, in Case No. 10,359, from 
the Commission’s Order granting the KCSJ renewal (App. 8a). 
On August 15, 1949, appellant moved to consolidate the two 
cases for purposes of brief and argument. On August 18, 
1949, this Court granted appellant’s motion to consolidate the 
two appeals. 

STOOCAEY OF ABGUJCENT 

I 

This Court is without jurisdiction to hear either of the ap¬ 
peals consolidated in this proceeding. The first appeal, No. 
10350, from the Commission’s denial of appellant’s petitions 
requesting the Commission to institute proceedings looking to¬ 
wards a possible modification of the outstanding license of 
KCSJ and of any renewal of such license, is clearly a type of 
action which may be brought, if at all, only in a three-judge 
district court pursuant to the provisions of Section 402 (a) of 
the Communications Act. The Administrative Procedure Act, 
cited by appellant as the basis for this Court’s jurisdiction, does 
not provide the form of proceedings cm* the court in which they 
must be brought where these matters are specified by statute. 
Section 402 of the Communications Act clearly provides that, 
except for the specified classes of action which alone may be 
brought to this Court upon direct appeal, all actions to review 
Commission orders must be brought in three-judge district 
courts. Appellant’s request that the Commission, on its own 
initiative, institute proceedings under Section 312 (b) of the 
Communications Act looking towards modification of inter¬ 
veners license is not an application for modification of an ex- 
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isting station license within the meaning of Section 402 (b) 
(1) of the Act which clearly refers only to applications by 
licensees for modification of their own licenses. Nor does 
appellant’s petition fall within any other classes of cases ap¬ 
pealable to this Court under Section 402 (b). 

Appellant’s appeal in Case No. 10359 from the subsequent 
■order of the Commission renewing KCSJ’s station license must 
be dismissed since appellant is not a person aggrieved or ad¬ 
versely affected by the renewal of such license within the mean¬ 
ing of Section 402 (b) (2). The renewal of Star’s license does 
not increase the interference to WOW in any manner and, 
therefore, does not modify WOW’S license or affect any rights 
appellant may have to secure a hearing to determine whether 
Star’s outstanding or future licenses should be modified. 

II 

The burden of appellant’s argument in this case is that the 
Commission’s Rules, to the extent that they may require li¬ 
censees to make field intensity measurements to ascertain the 
existence of a claim of objectionable interference entitling them 
to a hearing on a pending application, unreasonably curtail 
the rights conferred upon existing licensees by Section 312 (b) 
of the Communications Act as set forth by the decision of 
the Supreme Court in Federal Communications Commission 
v. National Broadcasting Company ( KOA ), 319 U. S. 239. 
In fact, however, the KOA decision supports no conclusion 
that the right of existing stations to secure a hearing on appli¬ 
cations which would modify their licenses is a perpetual one. 
Nor does it overrule the well established rule that a right con¬ 
ferred by law does not survive the failure to assert the claim 
in the time and manner lawfully established. Red River 
Broadcasting Company v. Federal Communications Commis¬ 
sion, 69 App. D. C. 1,98 F. 2d 282. See Federal Communica¬ 
tions Commission v. WJR, The Goodwill Station, Inc., 337 
U. S. 265. Both Sections 405 and 402 of the Act make clear 
that Commission actions in radio licensing proceedings are in¬ 
tended to have absolute finality within 20 days of the effective 
date of the Commission action, unless a petition for rehearing 
or an appeal is filed within such period. 
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There is also no merit in appellant’s claim that provisions 
of the rules which may require an existing station to take soil 
conductivity measurements during the pendency of an appli¬ 
cation for new facilities to rebut a showing by an applicant 
based on the Commission’s soil conductivity map, impose an 
undue burden on the exercise of the existing station’s rights 
under Section 312 (b) of the Act and the KOA decision. The. 
Rules provide that applicants must show the extent to which 
their proposed operation would cause objectionable interfer¬ 
ence to other stations either by reference to the Commission’s 
soil conductivity map contained in the Standards of Good 
Engineering Practice or by actual measurements. Existing 
stations may similarly intervene in a hearing or secure recon¬ 
sideration of grants without hearing by showing, either by ref¬ 
erence to the standards or by making field intensity measure¬ 
ments, that objectionable interference would be caused within 
their protected contours by operation of a proposed station. 
In the instant case, however, although the applicant clearly 
stated that its calculations showing that its proposed station 
would not interfere with WOW were based on figures taken 
from the soil conductivity map, and although WOW was aware 
of these statements at the time Star’s application was pending, 
it made no effort to challenge these calculations or to test 
them by making the soil conductivity measurements provided 
for by the Commission’s Rules until fully 17 months after the 
grant to Star had been made. 

The manner in which the soil conductivity map is available 
for use by both new applicants and existing licensees is fair to 
both and provides a workable licensing scheme. To require 
any applicant to make its own soil conductivity measurements 
between its proposed station and every other station on its 
proposed frequency or the adjacent frequencies, however re¬ 
mote the possibility of interference, would impose an almost 
prohibitive expense on any applicant. An equally substantial 
burden would be imposed upon existing stations if they were 
required to protect themselves from possible interference by 
making their own soil conductivity measurements between 
their stations and the proposed sites of all other applicants on 
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their frequency or adjacent channels. Consequently, the 
Commission has provided for both applicants and existing sta¬ 
tions, as a practical alternative to the taking of such measure¬ 
ments, that electrical conductivity can be shown by either 
party by reference to the soil conductivity map in the Stand¬ 
ards. This map is based on extensive data, including actual 
measurements secured during a major rule making proceeding. 
It is recognized, however, that it may not be entirely accurate 
for particular areas of limited size. Hence, it is specifically 
provided that either an applicant or an existing station may, 
in its option, make soil conductivity measurements to show 
to what extent the conductivity in the specific situation varies 
from the values given in the map. Thus, both applicants and 
existing stations are spared the expense and delay of making 
measurements in all cases while, at the same time, they are 
afforded the opportunity of making such measurements where 
the particular circumstances indicate that they may show a 
different result. The manner in which a showing based on the 
map values may be rebutted is prescribed in the rules. Ap¬ 
pellant has given no substantial reason for its failure to pursue 
the remedies made available by the rules. 

Ill 

While the Commission properly determined that appellant 
was not entitled to a hearing as a matter of right because of the 
great delay in asserting its claim, the Commission went on to 
consider the petition as one addressed to its discretion request¬ 
ing that the Commission take the affirmative action under 
Section 312 (b) of the Act to modify an existing station license. 
However, upon such consideration, it properly determined that 
the appellant had failed to make an adequate showing that 
the requested modification of intervenor’s license would serve 
the public interest. Cf. Pan American-Grace Ainvays, Inc. v. 
Civil Aeronautics Board, — App. D. C. —, 178 F. 2d 34. It is 
obvious from an examination of the facts in the instant case that 
in reaching this determination the Commission acted reason¬ 
ably and did not abuse its discretion. Thus, in setting forth the 
extent to which the operation of Station KCSJ was allegedly 
producing objectionable interference within WOW’s protec- 
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tive contours, appellant completely failed to consider the inter¬ 
ference it is already receiving within the “normally” protected 
contours for stations of its class through the operation of Sta¬ 
tion KSAC, Manhattan, Kansas, and WIBW, Topeka, Kansas, 
which share time on an adjacent channel and are both located 
within WOW’s “normally” protected contour. And even if 
the interference which WOW already receives from these two 
stations is not taken into account, the facts show that a much 
higher percentage of the area and population presently served 
by KCSJ would lose such service if its license were to be modi¬ 
fied as requested by appellant than the corresponding percent¬ 
ages of area and population who would regain service from 
WOW. And since WOW made no attempt to show that the 
smaller number of persons who would gain service from WOW 
are in greater need of such service than the larger number of 
persons who would lose service from KCSJ, the Commission 
properly determined that appellant had not made a sufficient 
case warranting institution of proceedings by the Commission 
looking towards possible modification of intervenor’s license. 

ARGUMENT 

L This Court is without jurisdiction to hear either of the 
appeals consolidated in this proceeding 

This Court lacks jurisdiction to entertain either of the ap¬ 
peals which have been consolidated in this proceeding. The 
first appeal, No. 10350, from the denial of the appellant’s pe¬ 
titions requesting that the Commission institute proceedings 
looking towards the possible modification of the outstanding 
license of Star and of any license which it might receive through 
the grant of its application for renewal of such license is clearly 
a type of action which may be brought, if at all, only in a three- 
judge district court pursuant to the provisions of Section 402 
(a) of the Communications Act. This Court is similarly with¬ 
out jurisdiction to entertain appellant’s second appeal in Case 
No. 10359 from the subsequent action of the Commission grant¬ 
ing the application for renewal of Star’s license, since appellant 
is not a person aggrieved or whose interests are adversely 
affected by the grant of such renewal within the meaning of 
Section 402 (b) of the Communications Act. 
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. In the instant proceeding the appellant has filed two petitions 
with the Commission requesting a hearing to determine the 
extent to which any existing or future license granted to the 
intervenor for the operation of Radio Station KCSJ should be 
modified in order to afford additional protection to the service 
area of Station WOW. It has filed two appeals with this Court 
arising out of the Commission's determinations that his pe¬ 
titions were without merit, and that the license of Station 
KCSJ should be renewed upon same terms as originally pro¬ 
vided in the construction permit granted to Star in October 
1946. The first petition filed by appellant on August 25,1948, 
and denominated a petition “That the Commission Issue A 
Rule To Show Cause” is, by its terms, a request on the part of 
one existing station that the Commission exercise its authority 
under Section 312 (b) of the Communications Act to institute 
proceedings looking toward the modification of the outstanding 
license of the intervenor (App. 9). The second petition filed by 
appellant with the Commission on April 5, 1949, while its first 
petition was still under consideration is denominated as a peti¬ 
tion to designate the then pending renewal application of 
Station KCSJ for hearing (App. 38-41). It is clear, upon 
examination, however, that this petition, too, is a request that 
the Commission institute proceedings looking towards the 
modification of KCSJ’s license to afford additional protection 
to WOW and is based upon the same legal and factual showing 
made in connection with the appellant’s original petition. The 
evident purpose of this second petition was to insure that any 
modification of KCSJ’s existing license would be carried into 
any new license it might receive as a result of the then pending 
renewal proceedings. This second petition thus had no inde¬ 
pendent standing of its own and was to be granted cm* denied, 
depending upon whether the original request for modification 
of the Star license was granted or denied. 

As the discussion in Points II and III of this brief show, both 
petitions were properly denied by the Commission. However, 
while this is demonstrably the case, it is clear that this Court 
is not the proper forum in which appellant may properly seek 
judicial review of any of the actions of the Commission of 
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which it complains. The denial of a request by an existing 
station that the Commission institute proceedings under Sec¬ 
tion 312 (b) to modify the license of another station, whether 
with respect to its existing license or with respect to any pos¬ 
sible renewal of such license is clearly not one of the limited 
types of Commission action which are appealable to this Court 
under Section 402 (b) of the Communications Act. To the 
extent that any such action of the Commission is reviewable, 
such review must be sought in the appropriate three-judge dis¬ 
trict court under the provisions of Section 402 (a) of the Com¬ 
munications Act and Chapters 155-157 of the Judicial Code, 
Title 28 U. S. C. And while persons aggrieved or adversely 
affected by actions of the Commission granting renewal of sta¬ 
tion licenses may appeal from such action directly to this Court 
under the provisions of Section 402 (b) (2) of the Communica¬ 
tions Act, it is equally clear that an existing station is not 
aggrieved by the renewal of the license of another existing 
station merely because the Commission refuses, upon such 
renewal, to modify or limit the terms of such station’s license. 

A. Judicial review of Commission action denying a request that it institute 
modification proceedings under Section 312 (b) must be sought in a three- 
judge district court under the provisions of Section 402 (a) of the Com¬ 
munications Act 

The appeal in No. 10350 is allegedly taken under §§10 (a) 
and 10 (c) of the Administrative Procedure Act from actions 
of the Federal Communications Commission taken by a Mem¬ 
orandum Opinion and Order, dated June 30, 1949. By this 
order the Commission denied a petition of the appellant re¬ 
questing that the Commission issue to The Star Broadcasting 
Company, Inc. an order to show cause why its existing license 
to operate radio station KCSJ should not be modified and also 
denied appellant’s petition requesting the Commission to desig¬ 
nate for hearing the then pending application of The Star 
Broadcasting Company, Inc. for renewal of its license to deter¬ 
mine whether any new license issued to KCSJ as a result of the 
renewal proceedings should not be similarly modified (App. 2). 
But whatever rights appellant may have under the Adminis- 
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trative Procedure Act to seek judicial review of the Commis¬ 
sion’s action of June 30, 1949, it is clear that it has no rights 
to bring such action in this Court on direct appeal. 

Section 10 (b) of the Administrative Procedure Act provides, 
in part, that “The form of proceedings for judicial review shall 
be any special statutory review proceeding relevant to the sub¬ 
ject matter in any Court specified by statute * * 

The applicable provisions of the Communications Act of 1934, 
providing for judicial review of the actions of the Federal Com¬ 
munications Commission, are Section 402 (a) and Section 402 
(b) which read as follows: 

Sec. 402. (a) The provisions of the Act of October 
22, 1913 (38 Stat. 219), relating to the enforcing or 
setting aside of the orders of the Interstate Commerce 
Commission, are hereby made applicable to suits to en¬ 
force, enjoin, set aside, annul, or suspend any order of 
the Commission under this Act (except any order of the 
Commission granting or refusing an application for a 
construction permit for a radio station, or for a radio 
station license, or for renewal of an existing radio station 
license, or for modification of an existing radio station 
license, or suspending a radio operator’s license) and 
such suits are hereby authorized to be brought as pro¬ 
vided in that Act. 

Sec. 402. (b) An appeal may be taken, in the manner 
hereinafter provided, from decisions of the Commission 
to the Court of Appeals of the District of Columbia in 
any of the following cases: 

(1) By any applicant for a construction permit for a 
radio station, or for a radio station license, or for re¬ 
newal of an existing radio station license, or for modifi¬ 
cation of an existing radio station license, whose appli¬ 
cation is refused by the Commission. 

(2) By any other person aggrieved or whose interests 
are adversely affected by any decision of the Commis¬ 
sion granting or refusing any such application. 

(3) By any radio operator whose license has been sus¬ 
pended by the Commission. 
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Section 402 thus provides two entirely different methods of 
judicial review of Commission action. The two types of ap¬ 
peal are mutually exclusive and any Commission action which 
can properly be reviewed in the Courts by one of the two pro¬ 
cedures set out by the section cannot be reviewed under the 
other procedure. Scripps Howard Radio, Inc. v. Federal Com¬ 
munications Commission, 316 U. S. 4; Federal Communications 
Commission v. Columbia Broadcasting System of California, 
Inc., 311 TJ. S. 132; Columbia Broadcasting System v. United 
States, 316 U. S. 407; Cf: Mester v. United States, 70 F. Supp. 
118, affirmed, 332 TJ. S. 749. Only cases falling within the three 
categories expressly set out in Section 402 (b) may be brought 
on appeal directly to this Court. 

The only possible provision of 402 (b) by which appeal in 
Case No. 10350 could be brought to this Court is subsection (1) 
which provides for the taking of an appeal: 

(1) by applicant for a construction permit for a radio 
station, or for a radio license, or for renewal of an existing 
radio station license, or for modification of an existing 
radio station license, whose application is refused by the 
Commission. [Italics added.] 

While the effect of the Commission’s order was to deny appel¬ 
lants’ petition requesting that the Commission take action, on 
its own initiative, to modify intervener’s existing license, the 
license sought to be modified was that belonging to another 
station rather than to the appellant, and it is clear that the 
provision of Section 402 (b) (1), authorizing the taking of 
direct appeals to this Court by persons whose “applications for 
modification of a station license” have been refused, refer only 
to appeals taken by those who have unsuccessfully applied to 
the Commission for a modification of their own licenses. See 
Scripps-Howard Radio, Inc. v. Federal Communications Com¬ 
mission, 316 U. S. 4; Federal Communications Commis¬ 
sion v. Columbia Broadcasting System of California, Inc., 311 
U. S. 132; Cf: Columbia Broadcasting System v. United States, 
316 U. S. 407. A request by a third party that the Commission 
institute proceedings under Section 303 (f) or 312 (b) of the 
Act looking toward the modification of another person’s exist¬ 
ing license or permit is thus not an “application for modifica- 
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tion of license” within the meaning of Section 402 (b). A 
denial of such request is, consequently, not subject to direct 
review in this Court under Section 402 (b) of the Act. If the 
Commission had taken the requested action and modified 
KCSJ’s license, Star’s remedy would clearly have been in a 
three-judge district court under the provisions of Section 402 
(a) of the Communications Act. Scripps-Howard Radio, Inc. 
v. Federal Communications Commission , 316 U. S. 4, 15. Its 
refusal to initiate such action, if reviewable, must similarly 
be considered in a three-judge district court under the provi¬ 
sions of Section 402 (a) rather than 402 (b) of the Act. 

B. Appellant is not a person aggrieved or adversely affected by the renewal 
of KCSJ’s license entitled to appeal to this Court 

Appellant in case No. 10359, purports to appeal to this Court 
under the provisions of Section 402 (b) of the Communications 
Act from the Commission’s action of July 20, 1949, granting 
Star’s application for renewal of the KCSJ station license. 
However, it has made no effort in its brief to show how, if at 
all, it is legally aggrieved or adversely affected by the grant of 
the KCSJ renewal application. It has not alleged, and cannot 
show that the renewal of Star’s license would cause such eco¬ 
nomic injury to station WOW as would entitle it to appeal 
under the doctrine of the Supreme Court’s decision in Federal 
Communications Commission v. Sanders Brothers Radio Sta¬ 
tion, 309 U. S. 470. It has not alleged, and cannot show that 
the renewal of the KCSJ license will in any respect modify 
WOW’s license within the meaning of the Supreme Court’s 
decision in Federal Communications Commission v. National 
Broadcasting Company ( KOA ), 319 U. S. 239. On the con¬ 
trary, analysis of appellant’s position and rights as an existing 
licensee, with respect to the renewal of Star’s license, shows 
clearly that any such renewal does not affect any rights ap¬ 
pellant has or may have had. This Court is, accordingly, with¬ 
out jurisdiction to entertain the appeal in case No. 10359. 7 

7 In its statement with respect to appellant’s petition to consolidate the 
two appeals for purposes of the brief and argument filed with this Court 
on August 15, 1949, the Commission expressly reserved discussion of the 
possible jurisdictional questions until consideration of the cases by this 
Court upon the brief and argument. 
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As appellant’s statement of reasons for the appeal in case 
No. 10359 makes clear (see App. 8 (f)—8 (h)), the appeal from 
the renewal order of July 20, 1949, arises out of the earlier re¬ 
fusal of the Commission, on June 30, 1949, to designate the 
KCSJ renewal application for hearing as requested by the ap¬ 
pellant in its petition of April 5,1949. The petition (App. 38- 
41) requested the Commission to designate the KCSJ renewal 
application for hearing to determine the extent of objectionable 
interference allegedly being caused to WOW by the KCSJ oper¬ 
ation, whether such interference is in the public interest and 
whether KCSJ should be required, presumably as a condition 
precedent to any grant of its renewal application, to modify its 
existing mode of operation to afford additional protection to the 
WOW service area (App. 40-41). The facts set out in the peti¬ 
tion as the basis for such requests were the purported differences 
between the extent of interference to WOW which Star had 
“represented”, in its application and during the hearing on its 
application in 1946, would result from operation of its pro¬ 
posed station and the actual extent of interference allegedly 
shown by measurements made by WOW in March and April 
1948 (App. 38-40), with the resulting claim that the Com¬ 
mission, in making its original grant to Star, had modified 
WOW’s outstanding license. The allegations purporting to 
substantiate WOW’s right to a hearing on the renewal appli¬ 
cation were thus substantially identical with the allegations 
relied upon by WOW in its earlier petition requesting the Com¬ 
mission to issue an order to show cause why proceedings should 
not be instituted looking towards the modification of KCSJ’s 
outstanding license. (See App. 9-14.) No attempt was made 
by appellant in the second petition and no attempt has sub¬ 
sequently been made by appellant in its Notice of Appeal in 
Case No. 10359 or in its brief to show in what way, if any, it 
was any more entitled to a hearing in connection with KCSJ’s 
renewal application than with respect to the possible modifi¬ 
cation of its outstanding license. 

It is, moreover, apparent that the renewal of Star’s license did 
not itself result in any modification of WOW’s license and could 
not affect adversely whatever rights appellant might have to 
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secure a hearing on the issue of whether KCSJ should be re¬ 
quired to modify its operation. WOW would suffer no more 
interference from KCSJ subsequent to any such renewal than 
it did before. The most that has or could be alleged is that 
the grant of the renewal would “continue destructive inter¬ 
ference to appellant’s station” (App. 8 (g)). But if appellant, 
previous to such renewal, had no right to object to such inter¬ 
ference as WOW might receive from the KCSJ operation, the 
fact that such interference might continue upon renewal of its 
license would clearly not constitute any legal aggrievement or 
adverse effect. And if, on the contrary, WOW had any legal 
rights prior to such renewal to object to the interference from 
KCSJ or to secure a hearing with respect to its possible elimina¬ 
tion, these rights would be protected by the prior petition and 
the appeal from its denial, notwithstanding the subsequent 
renewal. 

Nor can it be urged that the provisions of Section 307 (d) 
providing that “action of the Commission with reference to the 
granting of such application for renewal of a license shall be 
limited to and governed by the same consideration and practice 
which affect the granting of original applications,” can prop¬ 
erly be construed to afford other existing licensees rights with 
respect to such renewal applications which they would other¬ 
wise not have. Section 307 (d) is intended to insure that 
licensees applying for renewal be held to as high a standard of 
the prospective ability to serve the public interest as new appli¬ 
cants and to negative any possible argument that an existing 
station has any continuing right to broadcast after the expira¬ 
tion of its license period. It does not, however, change the 
status of applicants for license renewals as outstanding licensees 
with respect to their operating assignments on which they seek 
authority, by renewal of license, to continue to operate. Sec¬ 
tion 9 (b) of the Administrative Procedure Act requires that 
“no license with reference to any activity of a continuing na¬ 
ture,” (and there is no question that broadcasting is such an 
activity), shall expire until the agency shall have finally made 
its determination to grant or deny any timely filed application 
for renewal thereof. It would not be argued that, though the 
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Commission is required to continue the license in effect pend¬ 
ing its decision on a renewal application, the protection to 
which such licensee is otherwise entitled would be restricted 
or eliminated during such periods. 

The expiration of a given station’s license period does not 
provide an open season for other licensees to relitigate estab¬ 
lished relationships between the operation of the station whose 
license has expired and their own. A station whose license has 
been modified, after hearing, through the grant of a license to 
a new applicant, is not entitled to a further hearing on the 
matter when the new license comes up for renewal. A station 
whose license may have been modified through the grant of 
another license, to which it raised no timely objection, is cer¬ 
tainly in no better position to claim a right to be heard in 
connection with Commission consideration of the latter’s sub¬ 
sequent renewal application than if it had secured a hearing 
upon the original application, and the Commission had, after 
hearing, determined that the grant would be in the public 
interest. 

It is clear that any injury appellant suffered as a result of 
operation of station KCSJ resulted from the original grant 
to Star in October 1946. Having failed to appeal from that 
action of the Commission within the statutory period of twenty 
days, it cannot now secure the right to bring an appeal merely 
because the Commission has renewed the license of station 
KCSJ. Any interference to its service area previously created 
is not interference resulting from a grant of the renewal appli¬ 
cation, and therefore such grant does not legally aggrieve or 
adversely affect appellant’s interests. And to the extent that 
it is claimed the Commission may have acted arbitrarily in 
determining, in the exercise of its discretion, not to institute 
proceedings looking towards modification of KCSJ’s previous 
or present licenses to afford additional protection to WOW, 
appellant must seek judicial review of such orders in a three- 
judge district court under the provisions of Section 402 (a) 
of the Act. 
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II. Appellant is not entitled, as a matter of right to a hearing 
on its petition requesting the Commission to modify inter¬ 
vener’s outstanding license 

Appellant does not pretend that the “Petition That the 
Commission Issue a Rule to Show Cause,” filed by it on August 
25, 1948, was a claim to a hearing made in conformity with 
the Commission’s Rules governing requests of existing licen¬ 
sees that a pending application be set for hearing on a claim of 
objectionable interference, within the time when a grant of 
the new application would become final. Instead, the burden 
of its argument is that these rules are contrary to law and un¬ 
reasonably curtail the rights conferred by Section 312 in the 
light of the decision in Federal Communications Commission 
v. National Broadcasting Company ( KOA ), 319 U. S. 239, 
to the extent that they may require existing licensees to make 
field intensity measurements, to ascertain the existence of a 
claim to a hearing, in order to assert that claim prior to the 
expiration of the time for filing a petition for rehearing. In 
fact, however, the KOA decision supports no such conclusions, 
and both this Court and the Supreme Court have expressly 
recognized that licensees claiming a right to a hearing upon 
the authority of the KOA decision must do so within the time 
prescribed by the Act and in compliance with the rules pre¬ 
scribed by the Commission in the exercise of its statutory 
authority to regulate the conduct of its proceedings. 

A. Section 312 (b) of the Communications Act and the decision of the Su¬ 
preme Court in the KOA case do not obviate the necessity for a timely 
request for a hearing on a claim of modification of license 

In the present case it is clear that appellant made no effort to 
take advantage of any of the opportunities, which were avail¬ 
able to it under the Commission’s Rules, to bring to the Com¬ 
mission’s attention during the pendency of the Star application 
factual information showing that operation of the proposed sta¬ 
tion would cause objectionable interference entitling appellant 
to be heard before any grant of the application could be made 
final. Appellant admits it was fully cognizant of Star’s state¬ 
ment in its application that it based its conclusions that no 

878452—60- i 
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interference would be caused to WOW or any other station, 
except KLZ, upon figures for the value of the soil conductivity 
in various directions from Pueblo ranging from 6 x 10" 14 to 
15 x 10" 14 emu., and derived from the soil conductivity map 
contained in the Commission’s Standards of Good Engineer¬ 
ing Practice (App. 53-54).* It was also aware of the testi¬ 
mony of the Star engineering witness, Mr. Frank McIntosh, at 
the subsequent hearing on the Star application, that his cal¬ 
culations of the extent of the interfering signal to be caused 
by Star’s proposed station were based, in part, upon the values 
for soil conductivity taken from the Commission’s soil conduc¬ 
tivity map (App. 57-58). Yet, appellant made no effort to 
confirm these conclusions or to challenge them by making the 
prescribed measurements. 9 It made no effort to intervene in 
the hearing, and did not petition for rehearing of the subse¬ 
quent grant within the twenty-day period prescribed by Sec¬ 
tion 405 of the Act and Section 1.390 of the Commission’s 


1 These statements were based on the conductivities shown in the Com¬ 
mission’s soil map using the so-called “decibel method” then prescribed in 
the Commission’s Standards for predicting signal propagation over a path 
of non-homogeneous soil conductivity. The Standards have since been 
amended, and the so-called equivalent distance method Is now used. See 1 
Pike & Fischer, R. R. § 81: 41. 

Appellant does not here claim that a mere change in the method prescribed 
by the Standards for computing interference from one station to another 
would authorize the interfered-with station to open up a grant to the inter¬ 
fering station as a matter of right. If at some subsequent period recalcu¬ 
lation of the interference by the new method showed that the interference 
was objectionable. But, it is clear that the import of its argument would 
support, if not demand, such a conclusion. 

• It is not clear from appellant’s petitions or his brief on appeal whether 
it checked Star’s calculations and the material in the Commission’s Stand¬ 
ards and found them to be accurate, as they admittedly were (App. 37), or 
whether appellant carried its “reliance and warranty” theory to its logical 
extreme, and merely accepted as correct the Star statement that no inter¬ 
ference would be caused. It is apparent, however, that if appellant’s present 
theory of the case is correct, any failure on its part to check the calcula¬ 
tions of the application before the grant was made to Star could be corrected 
at any future time, and if such recalculation showed that, by error in the 
original calculations, objectionable interference to appellant’s station had 
been overlooked, appellant would be entitled to secure a hearing at that 
time to determine to what extent, if any. Star should be entitled to continue 
broadcasting. 
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Rules. Instead, it allowed the Star construction permit to be¬ 
come final, Star to construct its station, to secure a license and 
to commence operation. Then, in March and April 1948, sev¬ 
enteen months after the grant, appellant, for the first time, 
instituted the measurements it could have made while the 
Star application was pending, and on August 25, 1948, four 
months thereafter, filed its initial request for a hearing. 

Neither the Communications Act nor the decision of the 
Supreme Court in the KOA case, supra, provide any justifica¬ 
tion for appellant’s claim that measurements, purporting to 
show objectionable interference and brought to the Commis¬ 
sion’s attention by petition of a licensee a year or more after 
the effective date of a grant of a construction permit, are 
entitled to the same consideration as if such data had been 
presented before the grant had been made. On the contrary, 
the language of the Communications Act clearly spells out the 
Congressional intent that, unlike the case of common carrier 
proceedings under Title II of the Act, radio licensing pro¬ 
ceedings are to have an absolute finality within twenty days 
after the effective date of final Commission action unless within 
such period a petition for rehearing is filed by a qualified 
party under Section 405 of the Act, or an appeal is taken to 
this Court under the provisions of Section 402 (b)-(f) of the 
Act. Thus, Section 405 of the Act provides, in part: 

After a decision, order, or requirement has been made 
by the Commission in any proceeding, any party thereto 
may at any time make application for rehearing of the 
same, or any matter determined therein, and it shall be 
lawful for the Commission, in its discretion, to grant 
such a rehearing if sufficient reason therefor be made 
to appear: Provided, however, That in the case of a 
decision, order, or requirement made under Title III, 
[Provisions Relating To Radio] the time within which 
application for rehearing may he made shall be limited 
to twenty days after the effective date thereof, and such 
application may be made by any person aggrieved or 
whose interests are adversely affected thereby. Appli- 
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cations for rehearing shall be governed by such general 
rules as the Commission may establish. No such appli¬ 
cation shall excuse any person from complying with or 
obeying in any manner to stay or postpone the enforce¬ 
ment thereof, without the special order of the Commis¬ 
sion * * *. [Italics added.] 

While Section 405 expressly allows petitions for rehearing 
and reconsideration of Commission action in cases in other 
than radio licensing proceedings, to be filed at any time subse¬ 
quent to the Commission action, it clearly states that actions 
granting or denying radio applications are to be subject to chal¬ 
lenge by petitions for rehearing only within twenty days of 
the effective date of the order. A petition for rehearing filed 
subsequent to that date cannot be received or favorably con¬ 
sidered as a matter of right, even if it raises matters which, if 
they had been brought to the Commission’s attention within 
the statutory period, would have required the Commission to 
set aside its action. And, as the decision of this Court in KFAB 
Broadcasting Company v. Federal Communications Commis¬ 
sion, — App. D. C. —, 177 F. 2d 40, makes clear, even timely 
filed petitions for rehearing can only raise questions with re¬ 
spect to the validity of the Commission’s action as of the time 
it was taken. Such action is not subject to challenge merely 
because of the occurrence of events after the effective date 
of the order, which would have required the Commission to 
set aside its action if they had occurred prior to such date 
and had been properly brought to the Commission’s attention. 
This insistence on finality of Commission actions granting or 
denying radio applications is further accentuated by the pro¬ 
visions in the Act with respect to Court review. No time limit 
following final action is prescribed for bringing suits to enjoin, 
annul, set aside or vacate almost all other types of Commission 
action in accordance with the provisions of Section 402 (a) of 
the Act. However, appeals to this Court from actions granting 
or denying license or construction permit applications under 
Section 402 (b) of the Act must, under the provisions of 
Section 402 (c), be taken, if at all, within twenty days after 
the decision complained of is effective. 
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This express Congressional insistence on finality in radio 
licensing cases stems from the complexity and dynamic charac¬ 
ter of the subject matter of radio. In a field where each new 
grant has some calculable effect, varying in intensity and area 
affected, on numerous other stations on the same and adjacent 
channels, the need for definiteness in settling rights between 
gristing licensees and newcomers is especially evident and 
pressing. 

And in settling these rights, Congress dealt equitably with 
both existing licensee and newcomer. For the benefit of the 
new grantee, Congress prescribed the definite finality for Com¬ 
mission action which results from the rehearing provisions of 
Section 405 and the appeal provisions of Section 402 (b)-(f) 
of the Act. For the benefit of existing licensees, Congress pre¬ 
scribed the opportunities made available by Sections 303 (f) 
and 312 (b) of the Act for hearing prior to changes in the 
frequency, authorized power, or times of operation of any 
station by changes in the rules or prior to issuance of an order 
of modification of a license. 

Nothing in the KOA decision, on which appellant so heavily 
relies, holds or even suggests the proposition that the right of a 
licensee to a hearing on a claim of “indirect modification” of its 
license by the grant of an application causing objectionable in¬ 
terference in an area where the rules afford it protection, is a 
perpetual and indestructible right surviving failure to assert 
it in the tim e and manner prescribed by the Act and the Com¬ 
mission’s Rules. Indeed, the KOA case itself arose out of the 
Commission’s denial of no less than two timely petitions to 
intervene in a scheduled hearing, as well as of a timely filed 
petition fen* rehearing. 

The KOA case, therefore, cannot properly be urged as over¬ 
ruling the well-established rule of law that where a procedure 
for asserting a claim to a right conferred by law is established, 
the right does not survive the failure to assert the claim in the 
time and manner lawfully established. Even so important 
a right as the right to a jury trial may be waived by failure to 
assert the right in timely fashion. Smith v. Cushman Motor 
Works, Inc., 178 F. 2d 953 (C. C. A. 8). In Kass v. Basken, 
82 App. D. C. 385,164 F. 2d 513, in answer to an argument that. 
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a party could not be deprived of his constitutional right to a 
jury trial because of failure to comply with the applicable rule 
for asserting such right, this court stated (82 App. D. C. 388): 

* * * observance of reasonable rules for the conduct 
of the business of the courts is not a mere technicality 
but may be part of the major business of preserving the 
basic rights of people who must come to the courts. 

The duty of existing licensees to act affirmatively to protect 
their interests in proceedings before the Commission when they 
are afforded adequate opportunities to do so has been clearly 
stated by this Court in Red River Broadcasting Co. v. Federal 
Communications Commission, 69 App. D. C. 1,5, 98 F. 2d 282, 
286, certiorari denied, 305 U. S. 625: 

The right to administrative relief is a privilege af¬ 
forded by law to persons who consider themselves in¬ 
terested or aggrieved. Unless the interests of such a 
person are brought to the attention of the Commission 
through established procedural channels, it will be im¬ 
possible for it to give them consideration. The Act and 
the Rules of the Commission have made adequate pro¬ 
vision therefor. The burden, therefore, is, and properly 
should be, upon an interested person to act affirmatively 
to protect himself. * * * Such a person should not 
be entitled to sit back and wait until all interested per¬ 
sons who do so act have been heard, and then complain 
that he has not been properly treated. 

In the Red River case the Court refused to hear an appeal by 
an existing licensee from a grant of a construction permit for 
a new station which allegedly would have adversely affected its 
interest, where after notice of the application it had failed to 
file a timely petition to intervene or for rehearing of the grant. 
See also Colorado Corp. v. Federal Communications Commis¬ 
sion, 73 App. D. C. 225, 228, 118 F. 2d 24, 27; Yankee Net¬ 
work Inc. v. Federal Communications Commission, 71 App. 
D. C. 11,16, 107 F. 2d 212, 217; Southland Industries, Inc. v. 
Federal Communications Commission, 69 App. D. C. 82, 86, 
99 F. 2d 117, 121. Cf. Tri-Stale Broadcasting Co. v. Federal 
Communications Commission, 71 App. D. C. 157, 159, 107 F. 
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2d 956, 958; Black River Valley Broadcasts, Inc. v. McNinch, 
69 App. D. C. 311, 317, 101 F. 2d 235, 241, certiorari denied, 
307 TT. S. 623. 

Any possible ambiguity with respect to the applicability of 
the doctrine of the Red River case to the KOA situation is com¬ 
pletely dispelled by examination of the opinions of the Supreme 
Court and this Court in Federal Communications Commission 
v. WJR, The Goodwill Station, Inc., 337 U. S. 265, reversing — 
App. D. C. —, 174 F. 2d 226; and WJR, The Goodwill Station, 
Inc. v. Federal Communications Commission, — App. D. C. —, 
178 F. 2d 720 (decision on the merits pursuant to the mandate 
of the Supreme Court). 10 In all of these opinions the courts 
accepted as axiomatic the proposition that an existing station 
is entitled to secure a hearing under the provisions of Section 
312 (b) only upon the timely filing of a petition requesting 
such hearing and making an appropriate showing under the 
Commission’s Rules of the extent of expected interference. 
See also L. B. Wilson v. Federal Communications Commission, 
83 App. D. C. 176,170 F. 2d 793; American Broadcasting Comw 
pony v. Federal Communications Commission, No. 9760, de¬ 
cided October 17, 1949. As the Supreme Court stated in its 
opinion in the WJR case (337 U. S. 265, 282): 

* * * the terms of § 312 (b) must be read in the 
light of the Act’s general procedural authorization in 
§ 4 (j), which empowers the Commission to “conduct its 
proceedings in such manner as will best conduce to the 
proper dispatch of business and to the ends of justice.” 

In this wording Congress was mindful not only of 
the ends of justice but also of the proper dispatch of the 

“On Jnly 22, 1949, subsequent to the decision of the Supreme Court in 
the WJR case, tupra, the appellant filed, with this Court, a request for 
leave to file with the Commission an amended Petition For Reconsideration 
which allegedly would have shown, for the first time, interference within 
the protected contours of Station WJR as defined by the Commission’s Rules 
and Regulations. The new information concerning the extent of the inter¬ 
ference to WJR had allegedly come to the attention of the appellant subse¬ 
quent to the date of the original petition for rehearing. The motion was 
opposed by the Commission on August 5, 1949 and on October 22, 1949 this 
court, per Judges Stephens, Edgerton, Clark, Miller and Prettyman, adopted 
a per curiam order denying appellant’s petition. 
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Commission’s business, a matter not unrelated to 
achieving the ends of justice, and left largely to its judg¬ 
ment the determination of the manner of conducting 
its business which would most fairly and reasonably ac¬ 
commodate those ends. Moreover, it was dealing with 
substantive interests involving the use, pursuant to fed¬ 
eral license, of channels of radio cojnmunication “but 
not the ownership thereof,” § 301, as to which moreover 
the Act expressly provides that “no such license shall 
be construed to create any right, beyond the terms, con¬ 
ditions, and periods of the license. 

B. The Rules and Standards, nnder which appellant was afforded an ade- 
- qnate opportunity to challenge the engineering showing of Star prior to 
the final grant of its license, constitute a reasonable exercise of the Com¬ 
mission’s rule-making authority 

In claiming that the provisions of Section 1.388 and 1.390 
•are inconsistent with Section 312 (b) and the KOA decision, 
appellant urges that it is unreasonable for the Commission to 
promulgate rules under which, in some circumstances, a licensee 
. may have to incur the expense of taking soil conductivity 
measurements in order to determine within the timf> provided 
by the Rules and Section 405 of the Act, whether a proposed 
grant would result in an indirect modification of license. On 
this basis appellant argues that it is entitled to “rely” on the 
engineering showing of an applicant which is based on the soil 
conductivity values shown in the Commission’s soil-conductiv¬ 
ity map for the area involved. However, neither the nature 
of the subject matter of propagation of radio waves, nor the 
licensing scheme established by the Act and the Commission’s 
Rules and Standards, leaves any place for warranty and reli¬ 
ance in the manner in which they may be applicable to horse 
trades or stock transactions. 11 Moreover, an examination of 
the Commission’s Rules and Standards shows that the Com¬ 
mission has made fair provision for the interests of both new 

“Since appellant admits that there Is no question of interrenor’s good 
faith (App. 37), the question of reliance on the truthfulness of non-engineer¬ 
ing facts by the Commission and misrepresentations of such facts is not 
here involved. The cases cited by appellant with respect to this quite dif¬ 
ferent probem (Br. 20) have no relevance here. 
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applicants and existing licensees in a manner reasonably 
accommodated to the complexities of the subject matter and 
the proper performance of the Commission’s functions. 

The nature and extent of the rights in a frequency conferred 
on a licensee by the grant of a license have been articulated by 
the Supreme Court in the case of Federal Cojnrnunications Com¬ 
mission v. National Broadcasting Company (KOA), 319 U. S. 
239. The Court held that the Rules and Regulations of the 
Commission governing the use of the frequency to which a par¬ 
ticular licensee is assigned are incorporated in his license and 
that before any changes are made in the Rules, so incorporated 
in the license, the licensee must be afforded a hearing in ac¬ 
cordance with the provisions of Section 312 (b) of the Com¬ 
munications Act. As a corollary, the licensee’s use of the fre¬ 
quency to which he is assigned is subject to such use of the 
frequency by other stations as may be provided for by the Rules 
and Regulations which define the nature and extent of his 
rights. And, where the Rules and Regulations contemplate 
that a given frequency may be utilized simultaneously by a 
number of different stations, provisions must necessarily be 
made both to allow a new applicant for such frequencies to show 
that an assignment is available for the grant of the application, 
consistent with the Rules and Standards, and also to insure that 
existing stations are afforded an opportunity to show that the 
operation, as proposed by the new applicant, would result in 
objectionable interference under the Rules and Standards. 
These basic considerations provide the perspective for passing 
on the validity of the Rules and Standards requiring appellant 
to take affirmative steps to assert its interests. 

In the exercise of the powers expressly authorized by Sec¬ 
tion 303 of the Communications Act of 1934, as amended, u 
the Commission has, in Sections 3.21 and 3.22 of its Rules, speci¬ 
fied the classes and powers of standard broadcast stations; and 
in Sections 3.25-3.27 designates the particular frequencies to 
which the various classes of stations may be assigned. Section 
3.26 of the Commission’s Rules designates the frequency 590 

. • • . ’ ■ \ 

“The relevant provisions of Section 303 of the Act are set out in the 

Appendix, infra, at p. 43. 
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kilocycles, upon which appellant’s station WOW is licensed 
to operate, as a “regional” channel for the use by Class III sta¬ 
tions. As is made clear by the definition of “regional chan¬ 
nels” in Section 3.21 of the Commission’s Rules, such channels 
are set aside as frequencies “on which several stations may oper¬ 
ate with powers not in excess of 5 kilowatts. 13 The primary 
service area of the station operating on any such channel may 
be limited as a consequence of interference to a given field of 
intensity contour.” 14 [Emphasis added.] 

Section 3.22 of the Commission’s Rules provides further 
that stations operating on regional channels are designated 
as Class III stations and subdivides Class III stations into 
two classifications depending upon their authorized power; a 
Class III-A station operates with power of not less than 1 
kilowatt, nor more than 5; a class III-B station operates with 
a power not less than 0.5 kilowatt nor more than 1 kilowatt 


” Since all stations radiate energy which attenuates to an ever decreasing 
intensity at greater distances, it is clear that any assignment on the same 
or adjacent frequencies will cause some electrical interference to existing 
stations. Much of this interference, however, will be of too small a mag¬ 
nitude to cause any appreciable diminution of the serviceability of the signal 
from the existing station and can—and, in the interests of a maximum 
and efficient utilization of the limited number of frequencies, must—be 
ignored as neglible and insignificant. The Standards, therefore, protect 
stations only from “objectionable” interference, which is a ratio of wanted 
to unwanted signals. For stations such as WOW and KCSJ on the same 
frequency this ratio is 20-1. 1 Pike & Fischer, R. R. 8 SI: 25. In other 
words, KCSJ would cause objectionable interference to WOW at any place 
where its signal strength is more than one-twentieth the strength of the 
WOW signal within the protected contour of WOW. 

u The present case, therefore, is to be differentiated from the situation 
presented to the Supreme Court in the KOA case, supra, in which KOA 
was a “clear channel station,” or the dominant station operating on a 
channel classified under Section 3.25 (a) of the Commission’s Rules as a 
“clear channel” on which only one station was authorized to operate at 
night. See also Section 3.22. Therefore, any appUcations for nighttime 
service on the KOA channel, such as the application for Station WHDH 
Involved In the KOA case, would automatically involve a modification of 
KOA’s license since any grant of such an application would change the use 
of the frequency on which KOA was licensed to operate. Sections 3.21 (b) 
and 3.26 of the Rules, on the other hand, specifically contemplate that other 
regional stations will operate, both during the day and at night, on the 
channel 590 kilocycles on which WOW is licensed to operate. See Appen¬ 
dix, infra, pp. 49, 51. 
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night and 5 kilowatts daytime. Both types of Class III sta¬ 
tions are specifically made subject to interference from other 
stations on the same and adjacent channels in accordance with 
the engineering standards of allocation. Since WOW is au¬ 
thorized to operate with 5 kilowatts both day and night it is 
a Class III-A station entitled to the protection afforded such 
stations. Section 3.28 (a) of the Rules provides: 

% 

The individual assignments of stations to channels which 
may cause interference to other United States stations 
only shall be made in accordance with the standards 
of good engineering practice prescribed and published 
from time to time by the Commission for the respective 
classes of stations involved. 

In prescribing the application forms and procedures gov¬ 
erning applications for new broadcast station construction 
permits, the Commission has been mindful of the interest of 
.existing licensees in insuring that they would receive the pro¬ 
tection to their service prescribed by the Rules and Standards, 
or in the event that they would not, in securing a hearing. 
Thus, the application form u which applicants for new broad¬ 
cast facilities must file pursuant to Section 1.311 of the Com¬ 
mission’s Rules requires applicants to file with their applica¬ 
tions an engineering report of a qualified engineer showing, 
among other things, the areas and numbers of persons resid¬ 
ing within the protected contours of other stations to which 
interference may be caused by the operation of the station pro¬ 
posed in the application. See 1 Pike & Fischer, R. R. pp. 
98: 115-116. Such information is expressly required to be 
based upon Section I of the Commission’s Standards of Good 
Engineering Practice concerning standard broadcast stations. 

The Standards provide that “interference that may be 
caused by a proposed assignment * * * during the day¬ 
time should always be determined, when possible, by measure¬ 
ments on the frequency involved or on another frequency of the 
same terrain and by means of curves and Figure 4 interpo¬ 
lated for the desired frequency.” 1 Pike & Fischer, R. R. § 


* F. C. C. Form 801,1 Pike & Fischer, R. R. pp. 96: 
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81:37. The Standards also provide, however, that the Com¬ 
mission will not authorize interim operation on the proposed 
assignment for the purpose of making measurements and that 
“in all cases where measurements taken in accordance with 
the requirements are not available, the ground wave intensity 
must be determined by means of the conductivity of the ter¬ 
rain and the ground wave curves of field intensity versus dis¬ 
tance. The conductivity of a given terrain may be determined 
by measurements of any broadcast signal traversing the ter¬ 
rain involved, or in case such measurements are not available, 
the conductivity must be taken from the map of the ground 
conductivity in the United States, Figure 3.” [Italics added.] 
Thus, an applicant in making his required showing of the 
expected extent of interference caused by operation of his pro¬ 
posed station may do so either through the means of actual 
measurements or by reference to the soil-conductivity map 
contained in the Commission’s Standards and the ground-wave 
curves of field intensity versus distance. 

The Commission’s Rules, however, do not place the entire 
burden for showing objectionable interference upon the appli¬ 
cant alone. In Sections 1.385 and 1.387 (b) (1) of the Rules, 
the Commission states that it will designate applications for 
hearing where examination shows that their grant would cause 
objectionable interference within the protected contours of 
exising stations, and will name as parties to such hearing the 
existing licensees who would receive objectionable interference. 
Reference to Sections 1.372 and 1.373 of the Commission’s 
Rules, relating to staff consideration of applications makes 
clear, however, that they do not contemplate that the Com¬ 
mission in processing applications will assume the Gargantuan 
task of making independent measurements in the case of 
each application to recheck the soil-conductivity values set 
forth in the Commission’s ground-conductivity map. In fact, 
the Commission’s review of applications is limited to insuring 
that where an applicant has utilized the soil-conductivity map 
rather than its own measurements, and available measurements 
are not already on file with the Commission which may indicate 
that the map values are not adequate, that the proper values 
have been taken from the map, that the calculations are 
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mathematically correct and that the provisions of the Rules 
and Standards defining the amount of protection to which 
particular stations may be entitled are properly employed. 1 * 
The licensing scheme, moreover, recognizes that in particu¬ 
lar cases independent consideration of the possibility of inter¬ 
ference may lead the existing licensee to conclude that it might 
suffer objectionable interference. Therefore, Section 1.388 of 
the Rules specifically provides that where the Commission has 
failed of its own motion to name any particular licensee as a 
party to a hearing, such person will be permitted to participate 
in the proceeding by filing a petition to intervene showing that 
he, in fact, comes within the provisions of Section 1.387 (b). 
Section 1.390 of the Commission’s Rules similarly provides that 
where an application has been granted by the Commission 
without a hearing upon the Commission’s determination that 
the grant would not cause objectionable interference to any 
existing station, a licensee, believing that this determination is 
erroneous, may file a petition for reconsideration or rehearing 
within 20 days of the public notice of the grant requesting that 
it be set aside and designated for hearing. Such petitions will 
be granted under the Rule where the existing station shows 


* Thus, in a recently released Memorandum Opinion and Order In Marmat 
Radio Co., et al., 6 Pike & Fischer, R. R. 51, the Commission, on motion of 
the General Counsel, made within 15 days of the release of the Initial Deci¬ 
sion, and within the time prescribed by the Commission’s Rules for making 
such motions, set aside an Initial Decision granting two applications for 
new facilities on the frequency 790 kc in Bakersfield and Modesto, Cali¬ 
fornia, when subsequent to a hearing which the soil conductivity in the 
area was assumed to be 7 x 10 -5 * emu., as shown on the conductivity map, 
studies by the Bureau of Engineering of actual field intensity measure¬ 
ments filed in the Commission and relating to the area in which the pro¬ 
posed operations would be located, indicated that the actual conductivity 
in the area would be in the order of 15 x 10* 14 emu. The applications were, 
accordingly, designated for further hearing to determine whether, in the 
light of such evidence the proposed operations would cause objectionable 
interference within the protected contours of any existing stations or of either 
of the applicants, and if so, whether the public interest would be served by 
the grants. 
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that the grant would cause interference within its protected 
contour. 

Under the provisions of Sections 1.388 and 1.390, stations 
seeking to intervene or to secure an initial hearing upon a claim 
that the grant would cause electrical interference within their 
protected contours are required to file an engineering affidavit 
showing by reference to the Commission’s Standards of Good 
Engineering Practice or to actual measurements made in 
accordance with the methods prescribed by the Commission’s 
Standards, that such interference will, in fact, result from the 
grant. It is important to point out that the existing station 
claiming its right to be heard is thus not restricted to showing 
that the applicant or the Commission misapplied the data 
contained in the Commission’s Standards with respect to the 
soil conductivity between the site of the proposed new station 
and the existing station but is also expressly authorized to offer 
measurements to show different values for the soil conductivity 
in the particular locality from those shown in the Commission’s 
soil conductivity map. 

Appellant seeks to create the impression by reference to the 
“assumptions” of the Standards (Cf., Br. 15), that the soil 
conductivity map in the Standards contains purely arbitrary 
values having no basis in fact. This is, however, not the case. 
The soil conductivity map, like the rest of the Standards, is 
based on data including actual measurements made m connec¬ 
tion with the operation of stations throughout the country, 
and information concerning soil characteristics and other rele¬ 
vant material, originally compiled and considered in an ex¬ 
tensive rule making proceeding (Docket No. 4063) 17 and 
brought up to date from time to time as further evidential data 
is brought to the Commission’s attention. However, the soil 

“The Standards of Good Engineering Practice were the subject of a 
formal hearing before a committee of Commissioners from June 6 to June 30, 
1939, and an informal engineering conference on June 5 and 6, 1939. Some 
45 representatives of broadcast equipment manufacturers, networks, broad¬ 
cast associations, and consulting engineers were present See: Fifth Annual 
Report, Federal Communications Commission, pp. 37, 41 (1940), Fourth 
Annual Report, pp. 56, et seq. (1939) Cf. Federal Communications Com¬ 
mission v. WJR, The Goodwill Station, Inc., 337 U. S. 265, 279, Footnote 13. 
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conductivity map has never been held out by the Commission 
as giving the most refined and accurate answers for particular 
areas of limited size, and neither applicants nor existing sta¬ 
tions have been led into any false sense of security as a result 
of the map’s availability for use. On the contrary, the section 
of the Standards concerned with soil conductivity expressly 
states (1 Pike & Fischer, R. R. § 81:39): 

The conductivity of a given terrain may be determined 
by measurements of any broadcast signal traversing the 
terrain involved, or in case such measurements are not 
available, then conductivity must be taken from the 
map of ground conductivity in the United States, 
Figure 3. * * * This map shows the conductivity 
throughout the entire United States by general areas of 
reasonably uniform conductivity. In areas of limited 
size, or over a particular path, the conductivity may 
vary widely from the values given. [Emphasis added.] 

For this reason the Commission Rules concerning applica¬ 
tions for new or improved facilities or intervention in hearings 
on such applications or petitions for rehearing and reconsidera¬ 
tion of any grants specifically provide that either the applicant 
or an existing licensee or permittee may, in its option, make 
actual measurements to show that the conductivity in the 
specific situation varies from the values given in the map. 

Thus, both applicants and existing licensees are spared the 
expense and delay of making field intensity measurements to 
determine soil conductivity between the proposed station and 
all existing stations and outstanding construction permits on 
the one hand, and between the existing station and all appli¬ 
cations on its channel or the adjacent channels on the other. 
Yet, where the borderline nature of the results given by the 
map, or actual knowledge of the soil conditions in the area, or 
knowledge based on other existing measurements which may 
be applicable indicate the possibility that the map may not 
give the same results as actual measurements, interested per¬ 
sons have an opportunity to check the results given on the basis 
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of the soil conductivity map in the particular area by taking 
the prescribed measurements. 1 ' 

In urging that it is unreasonable to impose on existing li¬ 
censees the burden of taking measurements to ascertain the 
existence of a claim of right to a hearing on an application be¬ 
fore its grant becomes final, appellant utterly ignores the fact 
that its status is not immutable and its position is not always 
identical with the one it has found itself in this case. Thus, 
there are situations which are constantly occurring, where use 
of the map values result in a showing of objectionable inter¬ 
ference to appellant, and its right to protection is predicated on 
the map figures. There, the burden of contesting the map 
values by measurements falls on others who must make field 
intensity measurements to show that no objectionable inter¬ 
ference would result to existing stations. Licensees have at one 
time been applicants and are frequently enough applicants 
again—for increased power or change of facilities or additional 
stations elsewhere. The claim of hardship in the particular 
case where the licensee must bestir himself to protect his inter¬ 
ests must therefore be evaluated in terms of the over-all fairness 
and workability of the entire licensing scheme and the practical 
problems which that scheme is intended to solve. 

The foregoing discussion of the place of the conductivity map 
in the Commission's Standards and in the scheme for processing 
applications shows that the map embodies findings of fact made 

’•Appellant’s reference to the pendency of 23 other applications for use 
of 590 kc or the adjacent channels, 580 kc and 600 kc (Br. 17) does not 
convincingly support its claim of hardship by being required to take 
measurements to protect its right to a hearing. In many of the situations, 
the distance separation is such that the possibility that the existence of 
different conductivities from those shown by the map might result in inter¬ 
ference Is, for practical purposes, nonexistent In other situations, the 
accumulation of existing measurements on file with the Commission may 
afford a reliable basis for checking the results based on the map figures 
without the necessity of taking a new set of measurements. Where two or 
more applications are for cities in the same general direction from Omaha, 
as many of these 23 obviously are, ascertainment of information of soil 
conditions along the radial in the particular direction, by inspection of 
existing measurements or by taking new ones will obviate duplication of 
measurements even if there is some reasonable basis for believing some kind 
of actual measurements to be necessary. 


in a rule making proceeding, that these findings may be chal¬ 
lenged by either existing licensees or applicants by makin g the 
prescribed measurements, and that ample opportunities are af¬ 
forded under the Commission’s Rules for challenging action on 
an application taken on the basis of the map figures, prior to 
the time such action becomes final under Section 405 of the Act. 

111. The Commission properly denied appellant’s request that 
it issue an order to show cause, since it properly treated pe¬ 
tition as one directed to the Commission’s discretion to take 
action to modify any existing license where the public inter- 
. est so requires and concluded that appellant failed to make 
any adequate showing that the requested modification of the 
KCSJ license would serve the public interest 

In the present case the Commission did not stop with a de¬ 
termination that appellant was not entitled to a hearing as a 
matter of right since it had failed to file a timely petition to 
intervene on the hearing on Star’s application, or to petition for 
rehearing and reconsideration within twenty days of the grant 
of the Star application, or to appeal from such grant. After 
deciding that appellant was not entitled to a hearing as a matter 
of right, the Commission went on to consider the petition as a 
request that the Commission modify Star’s license in the exer¬ 
cise of its discretion to take affirmative action to carder a modi¬ 
fication of an existing station license, under Section 312 (b) of 
the Act. Thus, the Commission stated in its Memorandum 
Opinion and Order (App. 51): 

Where we have granted an application in the belief that 
interference will not result and interference does in fact 
result, we will not close our eyes to the situation. We 
must examine the facts, as they are now known, to de¬ 
termine what resolution of the problem will best serve 
public interest. 

The Commission properly treated appellant’s petition as one 
directed to the Commission’s discretion to take action to modify 
any existing license where the public interest so required, and 
upon the facts presented in the pleadings concluded that ap¬ 
pellant failed to make an adequate showing that the requested 
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modification of the KCSJ license would serve the public in¬ 
terest. Cf. Pan American-Grace Airways, Inc. v. Civil Aero¬ 
nautics Board, — App. D. C. —, 178 F. 2d 34. In that case, 
Panagra petitioned to review an order of the Board dismissing 
a petition which sought an inquiry into whether or not a certif¬ 
icate of public convenience and necessity previously issued 
to Braniff Airways, Inc., should be withdrawn or suspended. 
The issue was whether the petition before the Board stated 
facts sufficient to justify an inquiry to determine if public 
convenience and necessity required the withdrawal or sus¬ 
pension of BranifFs certificate. This Court held that the Board 
properly exercised its discretion, in deciding on the basis of the 
facts presented in the petition of Panagra, 19 that institution 
of proceedings for withdrawal or suspension of BranifFs certif¬ 
icate was not warranted. 

The courts have consistently held that as long as the Com¬ 
mission complied with the mandate of the Communications Act 
it has a wide discretion in determining questions both of pro¬ 
cedure and policy. Federal Communications Commission v. 
PottsvUle Broadcasting Co., 309 U. S. 134,137-38; United De¬ 
troit Theatres Corporation v. Federal Communications Com¬ 
mission, 84 App. D. C. —, 178 F. 2d 70; Ward v. Federal 
Communications Commission, 71 App. D. C. 166,108 F. 2d 486; 
Cf. Mansfield Journal Company v. Federal Communications 
Commission, U. S. App. D. C., Nos. 10049-50-51, decided Janu¬ 
ary 23, 1950; Pulitzer Publishing Co. v. Federal Communica¬ 
tions Commission, 68 App. D. C. 124, 94 F. 2d 249. It is 
obvious from an examination of the facts in the instant case 
as presented by the parties, that the Commission has not abused 
its discretion in determining that the public interest would not 
be served by the grant of appellant’s petition. 

" In holding that the CAB properly decided the issue on the basis of the 
pleadings before this Court cited Federal Communications Commission v. 
WJR, the Goodwill Station, Inc., 337 U. S. 285, and stated (p. 36) “ * • * 
an administrative agency, acting within a sound discretion, may di smiss a 
petition * • • without affording an oral argument as to its sufficiency, 
if the agency be of the opinion that its allegations fall short of showing a 
hearing on the merits to be necessary or warranted.” 
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Upon consideration of the facts before it, the Commission 
was unable to reach a determination that appellant had made 
any showing of a substantial public need for the requested relief 
which would have warranted the Commission in instituting 
formal proceedings looking towards possible modification of the 
existing licenses of either WOW or KCSJ. It therefore denied 
appellant’s petition. Analysis of the pleadings shows that the 
Commission’s conclusion was a reasonable one, based upon the 
only reasonable interpretation of the facts presented to it by 
the interested parties. 

In its petition requesting the Commission to issue an order 
for Star to show cause why it should not utilize a directional 
antenna during the daytime, the appellant stated that its 
engineer had “determined (through examination of the meas¬ 
urements made in March and April of 1948) that the operation 
of station KCSJ is producing objectionable interference dur¬ 
ing the daytime within the normally protected 0.5 mv/m con¬ 
tour of station WOW throughout an area comprising 5,900 
square miles containing 69,600 persons” [emphasis added] 
(App. 12). To this claim, which it supported with a detailed 
engineering report (see, App. 15-21), appellant appended an 
additional allegation that, prior to the construction of KCSJ, 
WOW had “rendered an interference-free daytime service 
throughout its 0.5 mv/m contour” (App. 13), but no eviden¬ 
tiary support was submitted for this statement in either the 
body of the petition or the attached engineering report. 

In its opposition to this petition, Star expressly challenged 
the truth of the assertion that WOW rendered an interference- 
free daytime service throughout its 0.5 mv/m contour, point¬ 
ing out that in making such a claim WOW had given no con¬ 
sideration to the interference which a substantial portion of 
the area within the WOW 0.5 mv/m contour necessarily re¬ 
ceived from stations KSAC, Manhattan, Kansas, and WIBW, 
Topeka, Kansas, which share time on the adjacent channel 
580 kilocycles, and axe both located within the WOW 0.5 
mv/m contour (App. 25). 20 The Star opposition alleged, with 

" The records of the Commission show that station WIBW, Topeka, 
Kansas, operates on the frequency 580 kc, with a power of 5 kilowatts for 
20.5 hours during the week, and KSAC, Manhattan, Kansas, operates on 




engineering support, that, in fact, at the present time and 
under the methods of calculating adjacent channel interference 
presently prescribed by the Commission’s Standards of Good 
Engineering Practices, KCSJ caused objectionable interfer¬ 
ence to WOW during the hours in which WIBW is on the air 
in an area of 3,111 square miles, with a population of 30,272 
persons previous, which previously received an interference- 
free signal from WOW. When KSAC is on the air this area 
is, even smaller comprising only 911 square miles, having a 
population of 9,046. On the other hand, requiring KCSJ to 
use a directional antenna during the daytime, as requested 
by WOW, would, it was claimed, on the basis of the figures 
supplied by appellant itself (App. 18), result in Star failing 
to serve an area of 2,270 square miles with a population of 
61,500 (App. 26). This reduction, intervenor stated, would 
amount to a loss of almost 24.4% of the population and 7.9% 
of the interference-free area within KCSJ’s 0.5 mv/m contour, 
while, even if the extensive adjacent channel interference to 
WOW is ignored, the loss to WOW from the KCSJ interference 
would amount to only 2.08% of the population and 4.5% of 
the area within WOW’s 0.5 mv/m contour (App. 26-27). 

WOW filed an extensive reply to Star’s opposition to its peti¬ 
tion (App. 35-38). However, although it is apparent that 
WOW must receive some objectionable daytime adjacent chan¬ 
nel interference from stations located within their 0.5 mv/m 
contour, 21 appellant merely “brushed off” the question of ad- 

580 kc, with a power of 5 kilowatts for 20.5 hoars daring the week. WIBW 
was first licensed in July 24,1925 and was on the same frequency with the 
same power in the period between October 1, 1945 and October 16, 1946 
when the Star application was pending before the Commission. KSAC was 
first licensed on April 6, 1922, and at the time the Star application was 
pending operated on 580 kilocycles with 1 kilowatt power. Subsequently on 
November 10, 1947, the Commission granted its application to increase its 
power to 5 kilowatts. WOW did not protest this grant in any manner, 
though it clearly increased the objectionable interference within WOW’s 
0.5 mv/m contour. 

“ Objectionable adjacent channel interference, according to the Standards, 
occurs whenever at or within the normally protected contour of the desired 
station the value of the undesired signal from the station on the adjacent 
channel is more than equal to the signal received from the desired station. 
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jacent channel interference with the statement that it “neither 
admits nor denies the allegation of some adjacent channel inter- 

« ? • • ^ • • • 0 T ■ 

ference from stations WIBW and KSAO within a portion of its 
0.5 mv/m contour” (App. 36). It thus made no attempt to 
challenge the showing made by Star as to the existence and ex¬ 
tent of such interference. Not did appellant attempt to show 
in either its petition or the reply to the Star opposition that the 
considerably smaller number of persons who would lose inter¬ 
ference-free service from WOW as a result of the KCSJ opera¬ 
tion, were, as the result pf lack of other available services, the 
special value of WOW service or for any other reasons, in 
greater need of such service than the larger number of persons 
who would lose service from KCSJ, if it was required to use a 
directional antenna in the daytime, were in need of the KCSJ 
service. On the basis of the facts presented, the Commission 
therefore concluded (App. 52): 

The disparity between the two losses is such that, in 
the absence of a strong showing that the area lost to 
WOW is in greater need of service than the area which 
would be lost to KCSJ, we can only conclude that the 
proposed modification of the KCSJ license would not 
serve the public interest. No such showing has been 
made. WOW alleges that the loss to KCSJ would not 
prevent it from fulfilling its purpose as expressed in its 
application, of serving Pueblo and environs. This alone 
is not significant. WOW has not shown that it has any 
greater interest in serving the area now lost to inter¬ 
ference from KCSJ, than KCSJ has in serving the area 
which it would lose if its license were modified. 

Since every station necessarily has a very strong signal in the immediate 
vicinity of its antenna, which will be far greater in strength than the signal 
from any other station, there is no question of whether a station located 
within the 0.5 mv/m daytime groundwave contour of another station using 
an adjacent frequency channel will cause objectionable intereference to 
such other station. It will necessarily do so, and the only question is the 
extent of such intereference. 





CONCLUSION 


For the foregoing reasons, it is respectfully submitted that 
the appeal should be dismissed. 

Federal Communications 
Commission, 

Benedict P. Cottone, 

General Counsel, 
Max Goldman, 

Assistant General Counsel, 
Richard A. Solomon, 

Thomas H. Wall, 

Counsel. 
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APPENDIX •*: 

Communications Act op 1934, 48 Stat. 1064, as Amended; 

47 U. S. C. 151, ET SEQ. 

Title III—Special Provisions Relating to Radio 


GENERAL POWERS OF THE COMMISSION 

Sec. 303. Except as otherwise provided in this Act, the Com¬ 
mission from time to time, as public convenience, interest, or 
necessity requires, shall— 

(a) Classify radio stations; 

(b) Prescribe the nature of the service to be rendered by 
each class of licensed stations and each station within any 
class; 

(c) Assign bands of frequencies to the various classes of 
stations, and assign frequencies for each individual station and 
determine the power which each station shall use and the 
time during which it may operate; 

(d) Determine the location of classes of stations or indi¬ 
vidual stations; 

* * * * * 

(f) Make such regulations not inconsistent with law as it 
may deem necessary to prevent interference between stations 
and to carry out the provisions of this Act: Provided, however, 
That changes in the frequencies, authorized power, or in the 
times of operation of any station, shall not be made without 
the consent of the station licensee unless, after a public hear¬ 
ing, the Commission shall determine that such changes will 
promote public convenience or interest or will serve public 
necessity, or the provisions of this Act will be more fully com¬ 
plied with. 

***** 

Sec. 312. (b) Any station license hereafter granted under 
the provisions of this Act or the construction permit required 
hereby and hereafter issued, may be modified by the Commis- 

(43) 
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sion either for a limited time or for the duration of the term 
thereof, if in the judgment of the Commission such action will 
promote the public interest, convenience, and necessity, or the 
provisions of this Act or of any treaty ratified by the United 
States will be more fully complied with: Provided, however. 
That no such order of modification shall become final until the 
holder of such outstanding license or permit shall have been 
notified in writing of the proposed action and the grounds or 
reasons therefor and shall have been given reasonable oppor¬ 
tunity to show cause why such an order of modification should 
not issue. 

# ^ j • 

* * * * * 

PROCEEDINGS TO ENFORCE OR SET ASIDE THE COMMISSIONS 
ORDERS—APPEAL IN CERTAIN CASES 

Sec. 402. (a) The provisions of the Act of October 22, 1913 
(38 Stat. 219), relating to the enforcing or setting aside of the 
orders of the Interstate Commerce Commission, are hereby 
made applicable to suits to enforce, enjoin, set aside, annul, or 
suspend any order of the Commission under this Act, (except 
any order of the Commission granting or refusing an applica¬ 
tion for a construction permit for a radio station, or for a radio 
station license, or for renewal of an existing radio station license, 
or for modification of an existing radio station license, or sus¬ 
pending a radio operator’s license) and such suits are hereby 
authorized to be brought as provided in that Act. 

(b) An appeal may be taken, in the manner hereinafter pro¬ 
vided, from decisions of the Commission to the Court of Ap¬ 
peals of the District of Columbia in any of the following cases: 

(1) By any applicant for a construction permit for a radio 
station, or for a radio station license, or for renewal of an exist¬ 
ing radio station license, or for modification of an existing radio 
station license, whose application is refused by the Commission. 

(2) By any other person aggrieved or whose interests are 
adversely affected by any decision of the Commission granting 
or refusing any such application. 

(3) By any radio operator whose license has been suspended 
by the Commission. 

• • • • • 
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REHEARING BEFORE COMMISSION 

. • ■ ' . _ ^ ' 

Sec. 405. After a decision, order, or requirement has been 
made by the Commission in any proceeding, any party thereto 
may at any time make application for rehearing of the same, 
or any matter determined therein, and it shall be lawful for the 
Commission in its discretion to grant such a rehearing if suffi¬ 
cient reason therefor be made to appear: Provided , hovyever. 
That in the case of a decision, order, or requirement made under 
title III, the time within which application for rehearing may 
be made shall be limited to twenty days after the effective date 
thereof, and such application may be made by any party or any 
person aggrieved or whose interests are adversely affected 
thereby. Applications for rehearing shall be governed by such 
general rules as the Commission may establish. No such ap¬ 
plication shall excuse any person from complying with or obey¬ 
ing any decision, order, or requirement of the Commission, or 
operate in any manner to stay or postpone the enforcement 
thereof, without the special order of the Commission. In case 
a rehearing is granted, the proceedings thereupon shall conform 
as nearly as may be to the proceedings in an original hearing, 
except as the Commission may otherwise direct; and if, in its 
judgment, after such rehearing and the consideration of all 
facts, including those arising since the former hearing, it shall 
appear that the original decision, order, or requirement is in 
any respect unjust or unwarranted, the Commission may re¬ 
verse, change, or modify the same accordingly. Any decision, 
order, or requirement made after such rehearing, reversing, 
changing, or modifying the original determination, shall be sub¬ 
ject to the same provisions as an original order. 

Rules and Regulations of the Federal Communications 

Commission 

§ 1.385. Designation for hearing .—Applications will be des¬ 
ignated for hearing in the following cases: 

***** 

(b) Where a grant of the application would require the 
modification, revocation, or nonrenewal of license of an exist¬ 
ing station or of any outstanding construction permit; or 
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(c) Where a grant of the application would cause electrical 
interference to an existing station or station for which a con¬ 
struction permit is outstanding within its normally protected 
contour as prescribed by the applicable rules and regulations 
[14F.R.751]. 

***** 

§ 1.387. Procedure when case is designated for hearing .— 

* * * * * 

(b) The Commission will on its own motion name as parties 
to the hearing: 

(1) Any existing licensee or holder of an outstanding con¬ 
struction permit who, if the application were granted, would 
suffer electrical interference within his normally protected con¬ 
tour as prescribed by the Commission’s rules and regulations 
[14 F. R. 751]. 

• * * • * * 

§ 1.388. Petitions to intervene. —(a) Where the Commission 
has failed cm its own motion to name as parties to a hearing any 
person specified in § 1.387 (b), such person will be permitted to 
participate in the proceeding by filing a petition to intervene 
showing that he comes within the provisions of § 1.387 (b). 
Where the petition to intervene is based upon a claim that a 
grant of the application would cause electrical interference to 
an existing station or a station for which a construction permit 
is outstanding within its normally protected contour as pre¬ 
scribed by the applicable rules and regulations, the petition 
must be accompanied by an affidavit of a qualified radio en¬ 
gineer which shall show either by reference to the Commission’s 
Standards of Good Engineering Practice or to actual measure¬ 
ments made in accordance with the methods prescribed by the 
Commission’s Standards of Good Engineering Practice that 
electrical interference will be caused to the existing station or 
station for which a construction permit is outstanding within 
the normally protected contour of the station. 

(b) Any other person desiring to participate in the hearing 
may file a petition to intervene. The petition must set forth 
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the interest of the petitioner in the proceedings, must show 
how such person’s participation will assist the Commission in 
the determination of the issues in question, and must be accom¬ 
panied by the affidavit of a person with knowledge as to the - 
facts set forth in the petition. The Commission in its dis¬ 
cretion may grant or deny such petition or may permit inter¬ 
vention by such persons limited to particular issues or to a 
particular stage of the proceeding. 

• • * # * 

(d) Petitions to intervene under this section must be filed 
with the Commission not later than 15 days after the issues 
in the hearing have first been published in the Federal Reg¬ 
ister. Any person desiring to file a petition to intervene after 
the expiration of such 15 days must set forth the reason why 
it was not possible to file the petition within the prescribed 
15 days. Unless good cause is shown for delay in filing, the 

petition will not be granted. [ 14 F. R. 751.] 

* * * * * 

§ 1.390 Petitions for reconsideration or for rehearing. —(a) 
Where an application has been granted without a hearing, any 
person aggrieved or whose interests would be adversely affected 
thereby may file a petition for reconsideration of such action. 
Such petition must be filed with the Commission within 20 
days after public notice is given of the Commission’s action in 
granting the applicaton. Such petition will be granted if the 
petitioner shows that: 

(1) Petitioner is an existing licensee or permittee and a grant 
of the application would require the modification, revocation, 
or nonrenewal of his license or construction permit; or 

(2) That petitioner is an existing licensee or permittee and 
a grant of the application would cause interference to his sta¬ 
tion within the normally protected contour as prescribed by 
applicable rules and regulations; or 

(3) At the time the application was granted, petitioner had 
a mutually exclusive application pending before the Commis¬ 
sion; or 

(4) A grant of the application is not in the public interest. 
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(b) Where an application has been granted or denied after 
hearing, petitions for rehearing may be filed within 20 days 
after public notice is given of the Commission's action in grant¬ 
ing or denying the application. Petitions for rehearing by per¬ 
sons not parties to the Co mmissi on's hearing will not be granted 
unless good cause is shown as to why it was not possible for 
such person to participate earlier in the Commission’s pro¬ 
ceeding. 

(c) Where a petition for reconsideration or for rehearing is 
based upon a claim of electrical interference within the nor¬ 
mally protected contour of an existing station or a station for 
which a construction permit is outstanding, such petition must 
be accompanied by an affidavit of a qualified radio engineer 
which shall show either by reference to the Commission’s 
Standards of Good Engineering Practice or to actual measure¬ 
ments made in accordance with the methods prescribed by the 
Commission’s Standards of Good Engineering Practice that 
electrical interference will be caused to the station within its 
normally protected contour. If the claim of interference is 
not based upon actual measurements made in accordance with 
the Standards of Good Engineering Practice, it may be contro¬ 
verted by affidavit containing results of actual measurements 
made in accordance with the Standards of Good Engineering 
Practice. 

(d) Any opposition to a petition for reconsideration or re¬ 
hearing may be filed within 10 days after the filing of such 
petition. 

(e) Petitions for reconsideration or rehearing filed under 
this section may request (1) reconsideration, either in cases 
decided after hearing or in cases of applications granted with¬ 
out hearing; (2) reargument; (3) reopening of the proceed¬ 
ings; (4) amendment of any finding; or (5) such other relief 
as may be appropriate. Such petition shall state specifically 
the form of relief sought and, subject to this requirement, may 
contain alternative requests. Each such petition shall state 
with particularity in what respect the decision, order or re¬ 
quirement or any matter determined therein is claimed to 
be unjust, unwarranted, or erroneous, and with respect to any 
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finding of fact must specify the pages of record relied on. 
Where the petition is based upon a claim of newly discovered 
evidence, it must be accompanied by a verified statement of 
the facts relied upon, together with the facts relied on to show 
that the petitioner, with due diligence, could not have known 
or discovered such facts at the time of the hearing. 

(f) The filing of a petition for reconsideration or rehearing 
shall not excuse any person from complying with or obeying 
any decision, order, or requirement of the Commission, or op¬ 
erate in any manner to stay or postpone the enforcement 
thereof. However, upon good cause shown the Commission 
may stay the effectiveness of its order or requirement pending 
a decision on the petition for rehearing [14 F. R. 751]. 

§ 3.21. Three classes of standard broadcast channels —(a) 
Clear channel. —A clear channel is one on which the dominant 
station or stations render service over wide areas and which 
are cleared of objectionable interference within their primary 
service areas and over all or a substantial portion of their 
secondary service areas. 

(6) Regional channel. —A regional channel is one on which 
several stations may operate with powers not in excess of 5 
kilowatts. The primary service area of a station operating on 
any such channel may be limited as a consequence of inter¬ 
ference to a given field intensity contour. 

(c) Local channel. —A local channel is one on which several 
stations may operate with powers not in excess of 250 watts. 
The primary service area of a station operating on any such 
channel may be limited as a consequence of interference to a 
given field intensity contour [13 F. R. 7469]. 

§ 3.22. Classes and power of standard broadcast stations — 
(a) Class I station .—A Class I station is a dominant station 
operating on a clear channel and designed to render primary 
and secondary service over an extended area and at relatively 
long distances. Its primary service area is free from objection¬ 
able interference from other stations on the same and adjacent 
channels, and its secondary service area free from interference 
except from stations on the adjacent channel, and from sta¬ 
tions on the same channel in accordance with the channel 
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designation in § 3.25 or in accordance with the Engineering 
Standards of Allocation. The operating power shall be not 
less than 10 kilowatts nor more than 50 kilowatts. (Also see 
§ 3.25 (a) for further power limitation.) 

(b) Class II station .—A Class II station is a secondary sta¬ 
tion which operates on a clear channel (see § 3.25) and is 
designed to render service over a primary service area which is 
limited by and subject to such interference as may be received 
from Class I stations. A station of this class shall operate 
with power not less than 0.25 kilowatt nor more than 50 kilo¬ 
watts. Whenever necessary a Class II station shall use a di¬ 
rectional antenna or other means to avoid interference with 
Class I stations and with other Class II stations, in accordance 
with the Engineering Standards of Allocation. 

(c) Class III station .—A Class III station is a station which 
operates on a regional channel and is designed to render serv¬ 
ice pr imar ily to a metropolitan district and the rural area 
contiguous thereto. Class III stations are subdivided into two 
classes. 

(1) Class III-A station .—A Class III-A station is a class III 
station which operates with power not less than 1 kilowatt nor 
more than 5 kilowatts and the service area of which is subject 
to interference in accordance with the Engineering Standards 
of Allocation. 

(2) Class III-B station .—A Class III-B station is a class III 
station which operates with a power not less than 0.5 kilowatt 
nor more than 1 kilowatt night and 5 kilowatts daytime and the 
service area of which is subject to interference in accordance 
with the Engineering Standards of Allocation. 

(d) Class IV station .—A Class IV station is a station op¬ 
erating on a local channel and designed to render service pri¬ 
marily to a city or town and the suburban and rural areas 
contiguous thereto. The power of a station of this class shall 
not be less than 0.1 kilowatt nor more than 0.25 kilowatt, and 
its service area is subject to interference in accordance with the 
Engineering Standards of Allocation [13 F. R. 7469]. 




* 
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§ 3.26. Regional channels: Classes III-A and III-B sta¬ 
tions .—The following frequencies are designated as regional 
channels and are assigned for use by Class III-A and III-B 
stations: 550, 560, 570, 580, 590, 600, 610, 620, 630, 790, 910, 
920, 930,950, 960, 970,980,1150,1250,1260,1270,1280,1290, 
1300,1310,1320,1330,1350,1360,1370,1380,1390,1410,1420, 
1430, 1440, 1460, 1470, 1480, 1590, and 1600 kilocycles 
[13 F. R. 7469]. 
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